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PREFACE.

The discoveries and inventions of the nineteenth cen-

tury were the causes of its great increases in commerce
and of its high niultipHcations of contracts 'and of cor-

porations. Those increases and muhipHcations operated

to muhiply yet more highly those opportunities for per-

sonal acquirement of disproportionate wealth which the

most strong "and the most ctjiining men in every age are

eager to seize and. to employ^ As the end of the nine-

teenth century drew near, prophetic statesmen could fore-

see that this procession of causes, unless checked by law,

would ultimately operate to put into the hands of a small

minority of men most of the property which labor could

evolve from the surface or from the bosom of the earth.

And those statesmen could also see that one good way
to check that process was by a law to prevent the crafty

and strong minority from combining to extort high

prices for commodities from the weaker and uncombined

majority of the people. At the end of the year 1889

there was no such law on the statute books of the

United States, and never had been. But such a law

was then proposed by Senator John Sherman, and with

his almost Rooseveltian energy was so pressed upon the

attention of Congress that it was enacted with only one

opposing vote in either house, and was approved by

President Harrison on July 2, 1890, and has ever since

been known as the Sherman law.

That law has never been amended, and is not likely

to be repealed or altered. It has been adjudicated in

nearly a hundred judicial decisions, and has been held

by the Supreme Court to be clearly constitutional and
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broadly comprehensive. Nearly all the statesmen whose

votes enacted it have left the Congress, to return no

more. Their votes represented-the national will of their

time, and the law which they enacted is clearly con-

cordant with the national will of the twentieth century.

The Sherman law is a Magna Charta among the statutes

of the United States. And this history of that law has

been written to condense, upon three hundred and twelve

pages, the light relevant thereto, which was originally

diffused through some thousands of pages of speeches

of statesmen and of decisions and opinions of judges.

A. H. W.

Park Row Building,

Manhattan, New York.

September 28, 1910.
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CHAPTER I.

THE SHERMAN BILL.

John Sherman during his life passed through a career

of pubhc service, which in continuous length and great

value has never been equaled by any other American.

That career began when he took the oath of office as a

member of Congress in December, 1855, and it contin-

ued without any interruption until he resigned the office

of Secretary of State forty-three years later at the time

of the Spanish War in 1898. During thirty-two of the

intervening years he was a United States Senator from

Ohio, and was a member of the Senate Committee on

Finance during the whole of that time, and during many
of those years was the chairman of that committee. His

service in the Senate and on its Finance Committee con-

sisted of two parts of sixteen years each, which parts

were divided by his service of four years as Secretary

of the Treasury in the Cabinet of President Hayes.

During nearly thirty years, ending with his itransfer

from the Senate to the Cabinet of President McKinley

in March, 1897, he was generally and, indeed, uniformly

reputed to be the ablest and most influential financial

statesman in this country. Among his financial achieve-

ments, as indeed among all the financial achievements

known to the history of the United States, a very high

place was immediately reached and will be permanently

retained by his initiation, advocacy and execution of the

bill to resume specie payments, after the many years

through which they were suspended, from the time of

the Civil War until the middle of tlje administration of

President Hayes.
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It was this influential statesman who, after thirty-four

years of consecutive service, at the beginning of the first

session of the Fifty-first Congress, on December 4, 1889,

introduced Senate Bill No. 1 of that Congress, which

bill he entitled, "A bill to declare unlawful, trusts and

combinations in restraint of trade and production."'^

That Sherman bill was never enacted into law, but

Senator Sherman in drawing and introducing that bill,

and afterward in powerfully advocating its passage upon

the floor of the Senate, initiated and carried far forward

the movement which resulted, in the suinmer of 1890,

in the passage by both houses of Congress, and the

approval by President Harrison, of a more elaborate and

comprehensive statute, which in the meantime was drawn

by Senator George F. Hoar of Massachusetts, and was

substituted for the Sherman bill with the cordial approval

of Senator Sherman. Inasmuch as Senator Sherman

was the originator of the proposed legislation and was
its leading advocate in Congress, the resulting statute

has always been known as the Sherman law; although

the language of that law was written by Senator Hoar,

and was adopted by both houses of Congress without any

amendment, as a more comprehensive and accurate ex-

pression of the Congressional purpose, than the briefer

bill which had been written by Senator Sherman him-

self, and introduced by him on December 4, 1889.

That Sherman bill of 1889, though never enacted into

law, deserves to be read, analyzed and understood be-,

cause its provisions, when considered in connection with

the four months of consideration which it received in

the Senate, furnish several valuable guides to the Con-
gressional intention which was finally expressed in the

Sherman law of July 2, 1890. For this reason it is the

plan of the present chapter to reprint the Sherman bill

1 Congressioxial Record, Fifty-first Congress, first session,
page 96. •
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of December 4, 1889, and to present a brief and proper

analysis of its provisions, and to follow that presentation

in a brief though comprehensive account of the Senate

debates which were based upon that bill, and of the ac-

tion of the Senate which resulted from those debates.

The Sherman bill of December 4, 1889, was as fol-

lows:

"Be it enacted by the Senate and House of Represen-

tatives of the United States of America in Congress as-

sembled :

Sec. 1. That all arrangements, contracts, agreements,

trusts, or combinations between persons or corporations

made with a view or which tend to prevent full and free

competition in the importation, transportation or sale of

articles imported into the United States, or in the produc-

tion, manufacture, or sale of articles of domestic growth

or production, or domestic raw material that competes

with any similar article upon which a duty is levied by

the Unitetd States, or which shall be transported from

one State or Territory to another, and all arrangements,

contracts, agreements, trusts or combinations between

persons or corporations, designed or which tend to ad-

vance the cost to the consumer of any such articles, are

hereby declared to be against public policy, unlawful and

void.

Sec. 2. That any person or corporation, injured or

damnified by such arrangement, contract, agreement,

trust or combination, may sue for and recover in any

court of the United States of competent jurisdiction, of

any person or corporation a party to a combination de-

scribed in the first section of this, act, the full considera-

tion or sum paid by him for any goods, wares and mer-

chandise included in or advanced in price by said com-

bination.
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Sec. 3. That all persons entering into any such ar-

rangement, contract, agreement, trust or combination, de-

scribed in section 1 of this act, either on his own account

or as an agent or attorney for another, or as an officer,

agent or stockholder of any corporation, or as a trustee,

committee or in any capacity whatever, shall be guilty

of a high misdemeanor, and on conviction thereof in any

district or circuit court of the United States, shall be

subject to a fine of not more than $10,000, or to imprison-

ment in the penitentiary for a term of not more than

five years, or both such fine and imprisonment, in the

discretion of the court. And it shall be the duty of the

District Attorney of the United States of the district in

which such persons reside, to institute the proper pro-

ceedings to enforce the provisions of this act."^

A primary analysis of this Sherman bill results in

showing that its substantive section is Section 1 ; and

that Section 2 provides for a civil remedy for violations

of Section 1 ; and that Section 3 provides a criminal

remedy for violations of Section 1.

An analysis of Section 1 results in showing that that

section would prohibit all combinations between a plu-

rality of persons or corporations, to prevent or even to

diminish competition, either in the importation, transpor-

tation or sale of imported articles ; or in the manufacture

or other production, or the sale of any article of domestic

production which competes with any similar article upon
which a duty is levied by the United States; or which
shall be transpoirted from one state or territory into

another. And that section would also prohibit all com-
binations between a plurality of persons or corporations,

designed to advance, or which would tend to advance the

cost to the consumer of any of the articles designated

2 Congressional Record, Fifty-first Congress, first session,
page 1765.
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in the section. Thus the section prohibited all combina-

tions to diminish competition or advance prices in re-

spect of the importation, transportation or sale of im-

ported articles, and in respect of the production or sale

of such domestic articles as compete with similar dutiable

articles, and in respect of the transportation of any

articles from one state or territory to another.

Any proper judgment of the provisions of Section 1

of this Sherman bill must begin with a comparison of

those provisions with the Constitution of the United

States, to ascertain whether it would be adequately based

upon that fundamental law. Such a comparison will

result in finding that the only constitutional foundation

for those provisions resides in the third paragraph of

Section 8 of Article 1 of the Constitution, which sec-

tion and which paragraph provide that Congress has

power "to regulate commerce with foreign nations arjd

among the several States and with the Indian tribes."

It was Senator Sherman's opinion that that commerce

clause of the Constitution justified all parts of Section 1

of the Sherman bill. He thought that it justified its

regulation of the importation into the United States and

transportation or sale in any state or states of imported

articles, on the ground that that provision was a regula-

tion of commerce with foreign nations. And he thought

that its regulation of the manufacture or other produc-

tion or sale of domestic articles that competed with any

similar dutiable articles was also justified as a regula-

tion of commerce with foreign nations. And he thought

that its regulation of transportation of any articles from

one state or territory to another was justified as a regu-

lation of commerce among the several states.

Passing at present over the question whether Senator

Sherman was right or was wrong in any or all of these

opinions, relevant to the relations between the Sherman

bill and the commerce clause of the Constitution, it is
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apparent that he wished to prohibit all decreases of com-

petition and all increases of prices in respect of the trans-

portation and also the sale of as many classes or articles

as possible, so far as such decrease of competition or

increase of prices might result from combinations be-

tween a plurality of persons; and that section 1 of his

bill was so comprehensively drawn as to provide for such

prohibition in respect of all articles of commerce, ex-

cept such domestic articles as would not compete with

any dutiable article, and would not be transported from

one state or territory into another.

Thus it is apparent that Section 1 of the Sherman bill

did not propose to regulate any transaction except what

might result from combinations between a plurality of

persons or corporations; but that it did propose to regu-

late all combinations of persons or corporations in re-

spect of all transportation and all sales of articles in

this country, except such articles of domestic origin as

would not compete with dutiable articles, and as would

be used up in the same state or territory in which they

originated, respectively.

An analysis of Section 2 of the Sherman bill will show
at once that it proposed to enable any person or cor-

poration injured by any transaction forbidden in Section

1, to recover from any person or corporation belonging

to the combination causing the injury, whatever money
might have been paid by the injured party to any mem-
ber of the combination for any articles included in or
advanced in price by the combination.

An analysis of Section 3 of the Sherman bill will

show that it contemplated crime as personal, and that it

proposed to punish by a heavy fine or a long imprison-
ment, every person who in any capacity might participate

in any combination prohibited by Section 1.

As soon as the Sherman bill was introduced, it was
referred to the Senate Committee on Finance, of which
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Senator Morrill of Vermont at that time was chairman,

but of which Senator Sherman was the most active

member.

On January 14, 1890, Senator Sherman reported the

Sherman bill to the Senate from the Finance Committee,

and on February 27, 1890, he moved the Senate to pro-

ceed to its consideration. That motion having been

adopted, Senator George of Mississippi took the floor

and made an elaborate speech upon the subject.'

Senator George began his speech by saying that he

regarded legislation on the subject of this bill as probably

the most important to be considered by the Fifty-first

Congress, for which reason he had prepared with par-

ticular care the remarks which he proposed to submit to

the Senate in opposition to the bill as it then stood, and

which remarks he said would discuss the question of its

constitutionality and also the question of its efficiency.

On the first of these heads. Senator George took the

ground that the bill was unconstitutional for several rea-

sons, including the fact that it proposed to regulate not

only interstate and foreign commerce, but also to regu-

late, under some circumstances, manufacture or other

production within individual states, of some classes of

commodities. On the second head he took the ground

that the bill was inefficient, because while it proposed to

prohibit "arrangements, contracts, agreements, trusts or

combinations" that prohibition was confined, as Senator

George thought, to plans to decrease competition or in-

crease prices, and did not include any overt acts done

in pursuance of those plans. In accordance with this

view, Senator George argued that representatives of cor-

porations or other persons might go to Canada or to any

other foreign country, and there make their arrange-

3 Congressional Record, Fifty-first Congress, first session,

page 1765.
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ments, contracts, agreements, trusts or combinations to

decrease competition or increase prices without violating

the bill, because the bill if enacted into law would not be

in force in Canada; and that having, thus made their

plans, they might return to the United States and execute

those plans here without violating that bill, because that

bill did not prohibit any overt acts which might be done

in pursuance of such plans.

Mr. George was a very able lawyer and a member of

the Judiciary Committee of the Senate; and his speech

of February 27, 1890, on this subject was so elaborate

and so weighty as to convince many Senators that the

Sherman bill required to be materially amended before

being passed into law. •

The Senate resumed consideration of the Sherman bill

on March 21, 1890;* whereupon Senator Sherman stated

that upon further consideration, the Committee on

Finance had decided to present a substitute for that bill.

That substitute proposed to strike out all the bill after

the enacting clause, and to insert the following:

"Sec. 1. That all arrangements, contracts, agreements,

trusts, or combinations between two or more citizens or

corporations, or both, of different States, or between two
or more citizens or corporations, or both, of the United

States and foreign states, or citizens or corporations

thereof, made with a view or which tend to prevent full

and free competition in the importation, transportation,

or sale of articles imported into the United States, or

with a view or which tend to prevent full and free com-
petition in articles of growth, production or manufac-
ture of any State or Territory of the United States with
similar articles of the growth, production, or manufac-
ture of any other State or Territory, or in the transpor-

tation or sale of like articles, the production of any State

* Congressional Record, Fifty-first Congress, first session,
page 24SS.
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or Territory of the United States, into or within any

other State or Territory of the United States; and all

arrangements, trusts, or combinations between such citi-

zens or corporations, made with a view or which tend to

advance the cost to the consumer of any such articles,

are hereby declared to be against public policy, unlawful

and void. And the Circuit Courts of the United States

shall have original jurisdiction of all suits of a civil na-

ture at common law or in equity arising under this sec-

tion, and to issue all remedial process, orders, or writs

proper and necessary to enforce its provisions. And the

Attorney General 'and the several district attorneys are

hereby directed, in the name of the United States, to

commence and prosecute all such cases to final judgment

and execution.

Sec. 2. That any person or corporation, injured or

damnified by such arrangement, contract, trust or com-

bination defined in the first section of this act, may sue

for and recover in any court of the United States of

competent jurisdiction, without respect to the amount

involved, of any person or corporation a party to a com-

bination described in the first section of this act, twice

the amount of damages sustained and the costs of the

suit, together with a reasonable attorney's fee."

A comparison of this amended Finance Committee bill

with the original Sherman bill, shows that the Committee

on Finance attempted therein to strengthen the constitu-

tional foundation of its first section by confining its pro-

hibitions to arrangements, contracts, agreements, trusts

or combinations between citizens or corporations or both,

of different states or territories of the United States and

foreign countries ; on the theory that Congress had more

power to regulate the doings of combinations of citizens

or corporations of different states or countries than it

had to regulate the doings of combinations of citizens or
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corporations, all of whom might belong to the same state.

And such a comparison will also show that the Finance

Committee now proposed to confer upon the Circuit

Courts of the United States original jurisdiction in equity

to enforce the provisions of the first section by means of

writs of injunction; and also to make it the duty of the

Attorney General of the United States and of the sev-

eral United States district attorneys throughout the

United States, to commence and prosecute, in the name
of the United States, all such actions in equity, and also

all proper actions at common law for enforcing the pro-

visions of the first section. And such a comparison will

also show that the Finance Committee proposed to sub-

stitute a remedy for double damages, with a reasonable

attorney's fee, for the other civil remedy which Section

2 of the original Sherman bill provided for the benefit

of whatever persons or corporations might be injured by

violations of Section 1. And such a comparison will also

show that the Finance Committee proposed to omit all

criminal proceedings and penalties from among its pro-

visions for the enforcement of Section 1 of the bill.

The Finance Committee substitute for the Sherman
bill being thus before the Senate for consideration. Sena-
tor Reagan of Texas offered a substitute for the commit-
tee substitute, and which Reagan substitute was as fol-

lows:

"Sec. 1. That all persons engaged in the creation

of any trust, or as owner, or part owner, agent or man-
ager of any trust employed in any business carried on
with any foreign country, or between the States, or be-
tween any State and the District of Columbia, or be-
tween any State and any Territory of the United States,

or any owner or part owner, agent or manager of any
corporation using its powers for either of the purposes
specified in the second section of this act, shall be deemed
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guilty of a high misdemeanor, and on conviction thereof,

shall be fined in a sum not exceeding $10,000, or impri-

soned at hard labor in the penitentiary not exceeding

five years, or by both of said penalties, in the discretion

of the court trying the same.

Sec. 2. That a trust is a combination of capital, skill

or acts by two or more persons, firms, corporations or

association of persons, or of any two or more of them

for either, any or all of the following purposes

:

First. To create or carry out any restrictions in trade.

Second. To limit or reduce the production, or to in-

crease or reduce the price of merchandise or commodi-

ties.

Third. To prevent competition in the manufacture,

making, purchase, sale or transportation of merchandise,

produce or commodities.

Fourth. To fix a standard or figure whereby the price

to the public shall be in any manner controlled or estab-

lished of any article, commodity, merchandise, produce

or commerce intended for sale, use or consumption.

Fifth. To create a monopoly in the making, manufac-

ture, purchase, sale or transportation of any merchan-

dise, article, produce or commodity.

Sixth. To make, or enter into, or execute, or carry

out any contract, obligation or agreement of any kind

or description, by which they shall bind or shall have

bound themselves 'not to manufacture, sell, dispose of or

to transport any article or commodity, or article of trade,

use, merchandise or consumption, below a common stand-

ard figure, or by which they shall agree in any manner

to keep the price of such article, commodity or transpor-

tation at a fixed or graduated figure, or by which they

shall in any manner establish or settle the price of any

article, commodity or transportation between themselves

or between themselves and others, so as to preclude free

and unrestrained competition among themselves and
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others in the sale and transportation of any such article

or commodity, or by which they shall agree to pool, com-

bine or unite in any interest they may have in connec-

tion with the sale or transportation of any such article

or commodity, that its price may in any manner be so

affected.

Sec. 3. That each day any of the persons, associations

or corporations aforesaid shall be engaged in violating

the provisions of this act, shall be held to be a separate

offense."

The Finance Committee substitute for the original

Sherman bill and the Reagan substitute for both being

thus before the Senate, Senator Sherman, on March 21,

1890, made an elaborate speech upon the general sub-

ject.°

Speaking of Section 1 of the original Sherman bill,

Senator Sherman said: "This section will enable the

courts of the United States to restrain, limit and control

such combinations as interfere injuriously with our for-

eign and interstate commerce to the same extent that

the state courts Jiabitually control such combinations as

interfere with the commerce of the state ;" and that "The

first section being a remedial statute, would be construed

liberally with a view to promote its object. It defines

a civil remedy and the courts will construe it liberally;

they will prescribe the precise limits of the constitutional

power of the Government. They will distinguish be-

tween lawful combinations in aid of production, and un-

lawful combinations to prevent competition and in re-

straint of trade; they can operate on corporations by

restraining orders and rules. They can declare the par-

ticular combination null and void, and deal with it ac-

cording to the nature and extent of the injuries," and

5 Congressional Recotd, Fifty-first Congress, first session,
page 2456.
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that "This bill does not seek to cripple combinations of

capital and labor; the formation of partnerships or cor-

porations; but only to prevent and control combinations

made with a view to prevent competition or for the re-

straint of trade, or to increase the profits of the producer

at the cost of the consumer."

Speaking of the wrongs which the Sherman bill pro-

posed to remedy, Senator Sherman said: "Associated

enterprise and capital are not satisfied with partnerships

and corporations competing with each other, and have

invented a new form of combination commonly called

'trusts,' that seeks to avoid competition by combining

the controlling corporations, partnerships and individ-

uals engaged in the same business, and placing the power

and property of the combination under the government of

a few individuals, and often under the control of a single

man called a trustee, a chairman or a president. The
sole object of such a combination is to make competition

impossible. It can control the market, raise or lower

prices as will best promote its selfish interests, reduce

prices in a particular locality and break down competition,

and advance prices at will where competition does not ex-

ist. Its governing motive is to increase the profits of the

parties composing it. The law of selfishness uncon-

trolled by competition, compels it to disregard the in-

terest of the consumer. It dictates terms to transporta-

tion companies. It commands, the price of labor without

fear of strikes, for in its field it allows no competitors.

Such a combination is far more dangerous than any here-

tofore invented, and when it embraces the great body

of all the corporations engaged in a particular industry

in all the states of the Union, it tends to advance the

price to the consumer of any article produced. It is a

substantial monopoly injurious to the public, and by the

rule of both the common law and the civil law is null

and void and the just subject of restraint by the courts;



14 HISTORY OF THE SHERMAN I<AW.

of forfeiture of corporate rights and privileges and, in

some cases, should be denounced as a crime, and the in-

dividuals engaged in it should be punished as criminals.

It is this kind of a combination we have to deal with

now."

"If the concentrated powers of this combination are

entrusted to a single man, it is a kingly prerogative, in-

consistent with our form of government, and should be

subject to the strong resistance of the state and national

authorities. If we will not endure a king as a political

power, we should not endure a king over the production,

transportation and sale of any of the necessaries of life.

If we would not submit to an emperor, we should not

submit to an autocrat of trade, with power to prevent

competition and to fix the price of any commodity. If

the combination is confined to a state, the state should

apply the remedy; if it is interstate and controls any

production in many states. Congress must apply the

remedy. If the combination affects interstate transpor-

tation or is aided in any way by a transportation com-
pany, it falls clearly within the power of Congress, and
the remedy should be aimed at the corporation embraced
in it, and should be swift and sure."

"Now, Mr. President, what is this bill? A remedial

statute to enforce, by civil process in the courts of the

United States, the common law against monopolies. How
is such a law to be construed ? Liberally, with a view to

promote its object. What are the evils complained of?
They are well depicted by the Senator from Mississippi

in this language, and I will read it as my own with
quotation marks:

"These trusts and combinations are great wrongs to

the people. They have invaded many of the most im-
portant branches of business. They operate with a
double-edged sword. They increase beyond reason the
cost of the necessaries of life and business, and they de-
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crease the cost of the raw material, the farm products

of the country. They regulate prices at their will, de-

press the price of what they buy, and increase the price

of what they sell. They aggregate to themselves great

enormous wealth by extortion, which makes the people

poor. Then making this extorted wealth the means of

further extortion froni their unfortunate victims, the

people of the United States, they pursue unmolested,

unrestrained by law, their ceaseless round of peculation

under the law, till they are fast producing that condition

of our people in which the great mass of them are servi-

tors of those which have this aggregated wealth at their

command."

Senator Sherman thereupon proceeded to argue that

his bill was constitutionally based upon that clause which

provides that "Congress shall have power to regulate

commerce with foreign nations and among the several

States and with the Indian Tribes." Thereupon he pro-

ceeded as follows:

"What is the extent of this power? What is the

meaning of the word commerce ? It means the exchange

of all commodities between different places or communi-

ties. It includes all trade and traffic, all modes of trans-

portation by land or by sea, all kinds of navigation, every

species of ship or sail, every mode of transit, from the

dog-cart to the Pullman car, every kind of motive power,

from the mule or the horse to the most recent applica-

tion of steam or electricity applied on every road, from

the trail over the mountain or the plain to the perfected

railway or steel bridges over great rivers or arms of the

sea. The power of Congress extends to all this com-

merce, except only that limited within the bounds of a

state."

Senator Sherman closed his long and eloquent argu-

ment in support of his bill with the following peroration

:

"In no respect does the work of our fathers in fram-
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ing the Constitution of the Unitetd States appear more

like the work of the Almighty Ruler of the Universe,

rather than the conception of human minds, than by the

powers conferred by it upon the branches of the Federal

Government. Many of these powers have remained

dormant, unused, but plainly there, awaiting the growth

and progress of our country, and when the time comes

and the occasion demands, we find in that instrument

provided for thirteen states, containing four millions of

people, all the powers necessary to govern a continental

empire of forty-two states, with sixty-five millions of

people, the largest in manufactures, the second in wealth,

and the happiest in its institutions of all the nations of

the world."

"While we should not stretch the powers granted to

Congress by strained construction, we cannot surrender

any of them; they are not ours to surrender; but when-

ever occasion calls, we should exercise them for the

benefit and protection of the people of the United States.

And, sir, while I have no doubt that every word of this

bill is within the powers granted to Congress, I feel that

its defects are in its moderation, and that its best effect

will be a warning that all trade and commerce, all agree-

ments and arrangements, all struggles for money or prop-

erty, must be governed by the universal law that the

public good must be the test for all."

Senator Vest of Missouri next addressed the Senate,

beginning thus

:

"Mr. President, no one can exaggerate the importance
of the question before the Senate, or the intensity of
feeling which exists in the country in regard to it. I

take it there will be no controversy with the Senator from
Ohio, as to the enormity of the abuses that have grown
up under the system of trusts and combinations which
now prevail in every portion of the Union."
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"This bill, if it becomes a law, must go through the

crucible of a legal criticism which will avail itself of the

highest legal talent throughout the entire Union. It will

go through a furnace, not seven times, but seventy-seven

times heated."

Thereupon Senator Vest proceeded to indorse the ad-

verse argument of Senator George, and to take with

him the ground that the original Sherman bill, and, in-

deed, the Finance Committee substitute therefor, were

unconstitutional and also inefficient.

Senator Vest closed by saying: "This is a subject so

elaborate, so important, so overwhelming, that it should

be approached with the greatest caution and treated with

the greatest care. I sympathize with the object of the

Senator from Ohio. I am willing to vote for any bill

which I think as a law would stand judicial criticism and

construction. I hope that some member of the majority

will move to refer this question to the Judiciary Com-

mittee."*

Senator Hiscock of New York next addressed the

Senate. He began by saying that he sympathized with

much that had been said by the Senator from Ohio, and

agreed with all he had said against trusts and combina-

tions, and was willing to join with him in every effort

that promised to defeat them. But Senator Hiscock

added and elaborately argued that the Sherman bill was

not suitable, in his judgment, to accomplish that end.'

Senator Reagan of Texas was the next speaker, and

he began as follows: "Mr. President, with some of the

criticisms made upon the bill reported by the Senator

from Ohio, I agree. I think the country is debtor to

that distinguished Senator for his efforts to furnish a

remedy for a great and dangerous evil."

* Congressional Record, Fifty-first Congress, first session,

page 2467.

' Congressional Record, Fifty-first Congress, first session,

page 2467.
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Senator Reagan then proceeded to explain and advo-

cate his own substitute for the Sherman bill, claiming

that it was clearly constitutional in all its parts and

would be fully effective in its operation; whereas, he

thought that some of the provisions of the Sherman bill

were unconstitutional, and that that bill, as a whole, was

not comprehensive enough to be completely effective.*

Senator Allison of Iowa next followed with an argu-

ment in reply to some portions of the argument of Sena-

tor Vest; but which portions attended to the relations

between the trusts and the tariff, rather than to the

Sherman bill itself.*

Senator Teller of Colorado next took the floor. He
said: "There is not a civilized country anywhere in the

world that is not more or less cursed with trusts. A trust

may not always be an evil. A trust for certain pur-

poses which may simply mean a combination of capital

may be a valuable thing to the community and to the

country. There have been trusts in this country that

have not been injurious. But the general complaint

against trusts is that they prevent competition." Having
thus stated his view of the wrongs to be remedied. Sen-

ator Teller stated that he was inclined to vote for the

Sherman bill, though he did not think it strong enough
to accomplish the result at which it was aimed, and which
appeared to be desired by the Senate.^"

The debate on the Sherman bill was resumed on March
24, 1890," beginning with a speech by Senator Turpie

"Congressional Record, Fifty-first Congress, first session,
page 2469.

9 Congressional Record, Fifty-first Congress, first session,
page 2470.

"Congressional Record, Fifty-first Congress, first session,
pages 2471 and 2560.

"Congressional Record, Fifty-first Congress, first session
page 2556.

'
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of Indiana, who said: "Tlie purpose of the bill of the

Senator from Ohio is to nullify the agreements and

obligations of the trusts; of these fraudulent combina-

tions. I favor it. There is another purpose, to give to

parties injured a civil remedy in damages for injury

inflicted. I am in favor of that. Those are the two

principal measures embraced in that bill. I am willing

to go much further, and I think Senators generally

will also. There can be no objection to the proposi-

tion to nullify trust contracts. There can be no objec-

tion to giving a civil remedy for those injured thereby;

and there ought to be still less objection to punishing

penally those who are guilty of these fraudulent com-

binations."

"There may be some difficulty in defining this offense;

to describe it is impossible. It is like the penal offense

of fraud. The courts have never attempted to define

that. There may be no description, there can be none

altogether applicable to fraudulent commercial trusts;

they vary so much and are so multiform in their char-

acter; yet the definition here attempted will, if it do

nothing else, lead us to a better form and to a more

explicit definition or description of the offense here meant

to be denounced. The moment we denounce these trusts

penally, the moment we declare these fraudulent trusts

combinations to be conspiracies, to be felonies or mis-

demeanors, that moment the courts are bound to carry

out the intention and purpose of the legislation, and

even to favor that purpose and intention, that the will

of the people may prevail and not perish. I have no

doubt that when this law comes into practical operation

it will receive a construction and definition very useful

to us. It will be aided by courts and juries. It will be

aided by advocates on both sides, in stating different

views of construction; and, above all, it will be sup-

ported and upheld by public opinion, expressed in a

2
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denunciation of those evils which this kind of legislation

would avert and avoid."^^

Senator Pugh of Alabama followed with his argument

upon this subject, beginning with the following para-

graph :

"Mr. President, the existence of trusts and combina-

tions to limit the production of articles of consumption,

entering into interstate and foreign commerce, for the

purpose of destroying competition in production, and

thereby increasing prices to consumers, has become a

matter of public history, and the magnitude and the op-

pressive and merciless character of the evils resulting

directly to consumers, and to our interstate and foreign

commerce from such organizations, are known and ad-

mitted everywhere, and the universal inquiry is, what

shall be done that can be done by Congress to prevent

or mitigate these evils and intolerable exactions."

Thereupon Senator Pugh proceeded to argue in sup-

port of the constitutionality and propriety of the original

Sherman bill.^^

Senator Stewart of Nevada then delivered the only

remarks which were made in either house of Congress

in opposition to the proposed anti-trust legislation. With-

out making any comprehensive argument upon the point,

he said : "I do not find any warrant in the Constitution

for this particular class of legislation." His speech con-

sisted mainly in contending that the true remedy against

"trusts" organized among capitalists, manufacturers and
railroad companies, would be found in counter combina-

tions among the people." Senator Stewart did not ex-

plain in what way such counter combinations among the

12 Congressional Record, Fifty-first Congress, first session,
page 2558.

1' Congressional Record, Fifty-first Congress, first session,
page 2558.

1* Congressional Record, Fifty-first Congress, first session,
page 2565.
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people could be made effective; but he must have meant

to recommend boycotting for that purpose, because it

must have been plain to him, as it is to us, that boycot-

ting is the only means by which th6 people could resist

combinations of railroad companies to charge excessive

freight rates, or combinations of manufacturing com-

panies to charge excessive prices for commodities. The

Senate did not appear to take Senator Stewart's argu-

ment on this subject seriously, for no other Senator men-

tioned it in his own speech, or took any time to con-

trovert any such view.

Senator Hoar of Massachusetts made the last argu-

ment of the day relevant to the proposed anti-trust legis-

lation. In that argument he criticised the Sherman bill

in several respects. His first criticism was that in his

opinion that bill was aimed at less than all of the offend-

ers who ought to be subject to its penalties. And his

second criticism was that the bill failed to provide any

effective remedy for its violation, except so far as it gave

power to private citizens, to bring suits for private

damages.^^

The Senate next resumed consideration of the Sher-

man bill on March 25, 1890,^° the pending question being

upon the amendment which had been submitted by Sena-

tor Reagan of Texas, and which he now proposed to

add to the Sherman bill, instead of making it a substitute

therefor, as he had originally intended.

Thereupon Senator George of Mississippi moved to

refer the Sherman bill and all proposed substitutes there-

for and amendments thereto, to the Judiciary Committee,

and he proceeded to support that motion by an elaborate

argument. He justified his motion to transfer jurisdic-

15 Congressional Record, Fifty-first Congress, first session,

page 2S67.

1' Congressional Record, Fifty-first Congress, first session,

page 2S97.
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tion over the subject from the Finance Committee to the

Judiciary Committee by emphaisizing the great import-

ance of the subject, and by criticising the Sherman bill as

being, in his judgment, an inadequate remedy for the great

and flagrant wrongs at which it was aimed. On the

first of these points Senator George said: "It is a sad

thought to philanthropists that the present system of pro-

duction and exchange is having that tendency, which is

sure at some not very distant day to crush out all small

men, all small capitalists, all small enterprises. So now
the American Congress and the American people are

brought face to face with this sad, this great problem.

Is production, is trade, to be taken away from the great

mass of the people and concentrated in the hands of a

few men who, I am obliged to add, by the policies pur-

sued by our Government, have been enabled to aggre-

gate to themselves large, enormous fortunes ?"^^ Under

the second head Senator George criticised the Sherman

bill for assuming that Congress had jurisdiction over

trusts or combinations, whether they affected interstate

or foreign commerce or not; and he then proceeded to

review that bill and the proposed amendments thereto,

and concluded by saying that he thought the whole sub-

ject ought to be referred to the Committee on Judiciary.^'

Thereupon an extended debate occurred, which was

nominally based upon Senator George's motion to refer,

by which actually included many statements relevant to

the merits and demerits of the various bills, substitutes

and amendments proposed to be referred.'* The Sena-

tors who participated in that debate were numerous, and

1' Congressional Record, Fifty-first Congress, first session,

page 2S98.

18 Congressional Record, Fifty-first Congress, first session,

page 2600.

1' Congressional Record, Fifty-first Congress, first session,

page 2600.
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when the vote upon the motion to refer was taken, that

motion was rejected by twenty-eight nays to fifteen yeas.^"

The motion to refer to the Judiciary Committee having

been thus defeated, the Senate undertook to perfect the

bill in Committee of the Whole, and to that end the

Senate voted by thirty-four yeas to twelve nays to add the

entire Reagan substitute to the Sherman bill.

When the Reagan substitute represented the ideas of

Senator Reagan only, its character threw no conclusive

light upon the purpose of the Senate. But when the

Senate decided by a vote of nearly three to one to add

the Reagan substitute to the Sherman bill, that substi-

tute at once became highly indicative of the Senatorial

purpose relevant to anti-trust legislation. For this rea-

son it is useful to analyze the Reagan substitute with a

view to ascertain and state precisely what were its ele-

ments, and that is the interesting work to which it is

now in order to turn attention.

Section 1 of the Reagan amendment was a penal pro-

vision, aimed at all persons engaged in the creation or in

the management of any "trust," where that trust was

employed in any international or interstate "business
;"

and that section provided that all such persons should be

deemed guilty of high misdemeanor, and on conviction

thereof should be fined not exceeding $10,000, or im-

prisoned at hard labor not exceeding five years, or should

be punished by both of said penalties, at the discretion

of the court.

To make section 1 of this amendment effective, it was

necessary to define the pivotal word "trust," which that

section contained; and section 2 of the Reagan amend-

ment was devoted to that purpose. That section declared

that a "trust" is a combination of capital, skill or acts

20 Congressional Record, Fifty-first Congress, first session,

page 2611.
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by two or more persons, firms, corporation^ or associa-

tions of persons made for any or all of many specified

purposes, namely: 1, to produce any restriction in

trade ; 2, to limit or reduce production of any commodity

;

3, to increase or reduce the price of any commodity; 4,

to prevent competition in the manufacture, transportation,

purchase or sale of any commodity; 5, to fix a standard

whereby the price of any commodity would be estab-

lished or controlled ; 6, to create a monopoly in the man-

ufacture, purchase, sale or transportation of any com-

modity; 7, to enter into or to execute any contract, not

to manufacture, sell or transport any commodity below

a standard figure or to keep the price of any commodity

at a fixed or graduated figure, or to establish the price

of any commodity, or the price of transporting any com-

modity, so as to preclude unrestrained competition in the

sale or transportation of any commodity, or to pool, com-

bine or unite in any interest, relevant to the sale or trans-

portation of any commodity, whereby its price might in

any manner be affected.

This abridgment of Section 2 of the Reagan amend-

ment shows more briefly, but not more clearly, than

does that section itself, that in adopting that amendment
to the Sherman bill, the Senate expressed its purpose to

regulate international and interstate commerce, in such

thorough detail as to prohibit every combination of capi-

tal, skill or acts which might be made for the purpose of

securing unity of action between previous competitors

in any kind of mternational or interstate commerce.

Section 3 of the Reagan amendment provided that each

day any persons, associations or corporations might be

engaged in violating Section 1 or Section 2, should be

held to be a separate offense.

The Reagan amendment to the Sherman bill having
been adopted, but the bill as amended not yet having
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been voted upon, the Senate again resumed consideration

of the subject on March 27, ISQO.''^ It was on this day

that Senator Edmunds of Vermont, the chairman of the

Judiciary Committee, first took part in the debate, and

he spoke at some length and made many cogent state-

ments and arguments, including the following :^^

"I am in favor of the scheme in its fundamental de-

sire and motive—most heartily in favor of it—directed

to the breaking up of great monopolies, which get hold

of the whole or some parts of particular business in the

country, and are enabled therefore to command every-

body, laborer, consumer, producer and everybody else,

as the Sugar Trust and the Oil Trust. I am in favor,

most earnestly in favor, of doing anything that the Con-

stitution of the United States has given Congress power

to do, to repress and break up and destroy forever the

monopolies of that character; because in the long run,

however seductive they may appear in lowering prices

to the consumer, for the time being, all human experi-

ence and all human philosophy has proved that they are

destructive of the public welfare and come to be tyran-

nies, grinding tyrannies."

Having thus emphatically stated his opinion of the

propriety and necessity of the object of the Sherman

bill, Senator Edmunds stated that he thought that bill

to be broader than the constitutional foundation therefor,

in that it proposed to do more than to regulate foreign

and interstate commerce, and that therefore it was im-

possible for him to vote for that bill.

Senator Piatt of Connecticut, while not dissenting from

the purpose of the Sherman bill to properly regulate in-

ternational and interstate commerce, by suppressing un-

fair combinations of persons or corporations engaged in

21 Congressional Record, Fifty-first Congress, first session,

page 2723.
22 Congressional Record, Fifty-first Congress, first session,

page 2726.
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such commerce, thereupon made an argument against the

Sherman bill in the form then under consideration, be-

cause he thought the provisions of that bill were broader

than the constitutional powers of Congress to regulate

international and interstate commerce, and also because

he thought that that bill in that form transcended the

principles of public policy in attempting to suppress some

agreements which ought not to be suppressed.^'

Senator Walthall of Mississippi thereupon moved to

refer the original Sherman bill and the Reagan amend-

ment which had been adopted and several other amend-

ments, which had been offered but not adopted, to the

Committee on Judiciary, with instructions to report within

twenty days ; and although the previous motion of Sena-

tor George to refer the subject to the Committee on

Judiciary had some days previous been defeated, so many
noteworthy criticisms of that bill had in the meantime

been made in the course of the debate, that the motion

of Senator Walthall was agreed to on March 27, 1890,

by a vote of thirty-one yeas to twenty-eight nays.''*

23 Congressional Record, Fifty-first Congress, first session,

page 2729.

2* Congressional' Record, Fifty-first Congress, first session,

page 2729.



CHAPTER II.

THE HOAR SUBSTITUTE.

On April 2, 1890, Senator Edmunds reported back the

original Sherman bill and all its amendments, accom-

panied by a new substitute for all of them. That sub-

stitute consisted of eight sections, and it was identical

in every section and in every word with the Sherman

law as it was afterward passed by both houses of Con-

gress, and was approved by President Harrison on July

2, 1890.^

Senator Edmunds, in presenting that new substitute

to the Senate, did not state the name of its author, but

he stated that it had been agreed to by all the members

of the Judiciary Committee. Inasmuch as the new sub-

stitute had the same general purpose as that of the ori-

ginal Sherman bill of December 4, 1889, and inasmuch

as Senator Sherman was the author and had always been

the leading advocate of the proposed anti-trust legislation,

the substitute for his bill which was reported from the

Judiciary Committee, continued to be known as the Sher-

man bill. Indeed, the name of the man who wrote the

Judiciary Committee substitute was never mentioned in

either house of Congress during the three months which

passed between the day when Senator Edmunds reported

that substitute from the Judiciary Committee and the

day whereon it was approved by President Harrison.

Senator Edmunds resigned his Senatorship in 1891, and

has never since been in public life; but he is still living,

and on February 1, 1910, wrote a letter to Mr. Charles

P. Howland, in which he stated that the Sherman bill

was not finally framed by Mr. Sherman, but was put in

1 Congressional Record, Fifty-first Congress, first session,

page 2901.
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the very form in which it now stands on the statute books

by one of the members of the Judiciary Committee, and

was agreed to unanimously by all the members of that

committee after the most careful discussion and consid-

eration. Senator Edmunds did not state in that letter

the name of that member of the Judiciary Committee who
wrote the Sherman bill, in the sections and words in

which it now appears in the statute book; and the iden-

tity of the author of that act has never become generally

known. Indeed, that point was probably never published

until thirteen years after the Sherman law was enacted,

when it was published in the "Autobiography of Seventy

Years," by George F. Hoar.^ In that record of his long

and distinguished career. Senator Hoar expressly stated

that he was the author of the Judiciary Committee sub-

stitute for the Sherman bill, and that that substitute was
finally passed, without any change, by both houses of

Congress, as indeed it also appears in the Congressional

Record to have been.

The history of Congressional legislation from its begin-

ning in 1789 until now, probably presents no other in-

stance of a statute so important, and relevant to a sub-

ject of such scope and complexity, being written by one

man, exactly as it was passed by both houses of Con-

gress, and approved by the President. But when Sena-

tor Hoar wrote the Sherman law he was sixty-four years

old, and through a career of more than twenty years at

the Massachusetts Bar, followed by a career of more than

twenty years in the two houses of Congress, he had
developed his remarkable original ability for clear state-

ment, into an intellectual power on that point, which was
not equalled by that of any other man in Congress. It

was the exercise of this remarkable power by Senator

Hoar that produced in the spring of 1890 the following

admirable specimen of statute writing:

2 Autobiography, Volume II, page 364.
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Be it enacted by the Senate and House of Represen-

tatives of the United States of America in Congress

assembled

:

Section 1. Every contract, combination in the form

of trust or otherwise, or conspiracy, in restraint of trade

or commerce among the several States, or with foreign

nations, is hereby declared to be illegal. Every person

who shall make any such contract, or engage in any such

combination or conspiracy, shall be deemed guilty of a

misdemeanor, and, on conviction thereof, shall be pun-

ished by a fine not exceeding five thousand dollars, or by

imprisonment not exceeding one year, or by both said

punishments, in the discretion of the court.

Sec. 2. Every person who shall monopolize, or at-

tempt, to monopolize, or combine or conspire with any

other person or persons to monopolize any part of the

trade or commerce among the several States, or with

foreign nations, shall be deemed guilty of a misdemeanor,

and, on conviction thereof, shall be punished by fine not

exceeding five thousand dollars, or by imprisonment not

exceeding one year, or by both said punishments, in the

discretion of the court.

Sec. 3. Every contract, combination in form of trust

or otherwise, or conspiracy, in restraint of trade or com-

merce in any Territory of the United States, or the Dis-

trict of Columbia, or in restraint of trade or commerce

between any such Territory and another, or between any

such Territory or Territories and any State or States or

the District of Columbia, or with foreign nations, or be-

tween the District of Columbia and any State or States

or foreign nations, is hereby declared illegal. Every

person who shall make any such contract or engage in

any such combination or conspiracy, shall be deemed

guilty of a misdemeanor, and, on conviction thereof, shall

be punished by fine riot exceeding five thousand dollars,
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or by imprisonment not exceeding one year, or by both

said punishments, in the discretion of the court.

Sec. 4. The several circuit courts of the United States

are hereby invested with jurisdiction to prevent and re-

strain violations of this act; and it shall be the duty of

the several district attorneys of the United States, in their

respective districts, under the direction of the Attorney-

General, to institute proceedings in equity to prevent and

restrain such violations. Such proceedings may be by

way of petition setting forth the case and praying that

such violation shall be enjoined or otherwise prohibited.

When the parties complained of shall have been duly noti-

fied of such petition the court shall proceed, as soon as

may be, to the hearing and determination of the case ; and

pending such petition and before final decree, the court

may at any time make such temporary restraining order

or prohibition as shall be deemed just in the premises.

Sec. 5. Whenever it shall appear to the court before

which any proceeding under section 4 di this act may be

pending, that the ends of justice require that other par-

ties should be brought before the court, the court may
cause them to be summoned, whether they reside in the

district in which the court is held or not; and subpoenas

to that end may be served in any district by the marshal

thereof.

Sec. 6. Any property owned under any contract or by

any combination, or pursuant to any conspiracy (and be-

ing the subject thereof) mentioned in section one of this

act, and being in the course of transportation from one

State to another, or to a foreign country, shall be for-

feited to the United States, and may be seized and con-

demned by like proceedings as those provided by law
for the forfeiture, seizure and condemnation of property

imported into the United States contrary to law.

Sec. 7. Any person who shall be injured in his busi-

ness or property by any other person or corporation by
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reason of anything forbidden or declared to be unlawful

by this act may sue therefor in any Circuit Court of the

United States in the district in which the defendant re-

sides or is found, without respect to the amount in con-

troversy, and shall recover threefold the damages by

him sustained, and the costs of suit, including a rea-

sonable attorney's fee.

Sec. 8. That the word "person" or "persons" wher-

ever used in this act shall be deemed to include corpora-

tions and associations existing under or authorized by

the laws of either the United States, the laws of any of

the Territories, the laws of any State, or the laws of

any foreign country.

The Senate began on April 8, 1890, its consideration

of the Hoar substitute for the Sherman bill.^ That con-

sideration was begun on the motion of Senator Hoar, who
thereupon said that he would not undertake to explain

the bill, because it was already well understood.

Senator Sherman thereupon said that, after having

fairly and fully considered the substitute prepared by

the Committee on Judiciary for his own bill, he would

vote for it.

Senator Vest of Missouri then stated that though Sec-

tion 7 of the Judiciary Committee substitute did not go

so far as he thought desirable in its direction, he was

satisfied that public interest required the passage of the

bill as it came from the Judiciary Committee, and that

he sincerely hoped that it would be passed without amend-

ment and without delay. Thereupon the Judiciary Com-

mittee substitute was unanimously adopted by the Senate

as in Committee of the Whole ; and the bill was reported

to the Senate, as amended by the substitution of the Ju-

5 Congressional Record, Fifty-first Congress, first session,

page 3145.
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diciary Committee substitute for the Sherman bill and

for all other propositions upon the subject.

Senator Reagan of Texas thereupon moved to amend

Section 7 of the Judiciary Committee substitute by in-

serting therein after the word "found" the words "or any

state court of competent jurisdiction," so as to give to state

courts concurrent jurisdiction with United States courts,

of actions brought by private persons for damages in-

flicted upon them by violators of the proposed law. But

the impracticability of that Reagan amendment was so

clearly pointed out by Senator Edmunds and other Sena-

tors, that it was defeated by a vote of thirty-six nays to

thirteen yeas.*

Senator George of Mississippi thereupon proposed to

add to Section 7 of the Judiciary Committee substitute, a

lengthy addition, the object of which was to provide that

a plurality of persons who might be separately injured

by one violator of the proposed law, might join as plain-

tiffs in one suit against that violator to recover their

separate damages for that injury.^ But Senator Ed-
munds made so strong an argument against that George
amendment, that it was rejected without calling for the

yeas and nays."

Senator Reagan of Texas thereupon moved to amend
Section 3 of the Judiciary Committee substitute by adding
thereto the proviso, "That each day's violation of any of

the provisions of the act should be held to be a separate

offense." But that amendment was rejected without de-

bate and without caUing for the yeas and nays.^

* Congressional Record, Fifty-first Congress, first session,
page 3151.

5 Congressional Record, Fifty-first Congress, first session,
page 3148.

8 Congressional Record, Fifty-first Congress, first session
page 3151.

'

7 Congressional Record, Fifty-first Congress, first session
page 3151.

'
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Senator Kenna, of West Virginia, thereupon asked

Senator Edmunds to explain the meaning of the word
"monopolize" in Section 2 of the Judiciary Committee
substitute. In explanation of this request, Senator Kenna
asked whether that word would cover the conduct of a

citizen who might secure the entire demand for some
particular commodity by virtue of his superior skill or

facilities for producing that article, and without any at-

tempt to interfere with anybody else in trying to

produce similar articles. Senator Edmunds answered to

this question in the negative, and supported that answer

by stating that the word "monopolize" has a meaning in

the dictionaries and in the law which confines its scope

to conduct which includes some attempt made by the

monopolist to impede competitors and to prevent them

from having an equal opportunity with himself to engage

in the particular business sought to be monopolized.

Senator Hoar expressed his agreement with the

opinion of Senator Edmunds on this point, and stated

that all the members of the Judiciary Committee agreed

that the word "monopoly" is a technical term known to

the common law and that in that law it signifies "the

sole engrossing to a man's self, by means which prevent

other men from engaging in fair competition with him."

Senator Kenna thereupon inquired of Senator Hoar
whether such a monopoly as he had defined is prohibited

at common law, and Senator Hoar replied that he so

understood. Senator Kenna thereupon asked why the

bill should denounce a monopoly already illegal at com-

mon law; to which Senator Hoar replied that there is

not any common law of the United States, and that the

common law prevailing in the separate states of the

Union cannot, as such, be enforced by the Federal courts

by means of any penalty or punishment.'

' Congressional Record, Fifty-first Congress, first session,

page 3151.
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Senator Gray, of Delaware, thereupon moved to amend

Section 2 of the Judiciary Committee substitute by can-

celling the words "monopolize or attempt to monopolize

or," so as to confine that section to combinations of per-

sons to monopolize or attempt to monopolize, and make it

omit to prohibit monopolization by one person acting

alone.^

Senator Edmunds opposed Senator Gray's motion by

saying: "I assure my friend that although we may be

mistaken (we do not pretend to know all the law) we
were not blind to the very suggestions which have been

made and we thought we had done the right thing in

providing in the very phrase we did, and that if one

person alone should monopolize or attempt to monopolize,

it was just as offensive to the public interest as if two

would combine to do it." Thereupon, without any

further statement or argument upon the question, the

amendment of Senator Gray was rejected.^"

The president pro tempore then asked if there were

any further amendments to be offered to the Judiciary

Committee substitute, and no such amendments being

offered, that substitute, which had already been concurred

in in Committee of the Whole, was concurred in by the

Senate.

The president pro tempore then stated the question to

be whether the bill should pass; upon which question

Senator Edmunds called for the ayes and nays. And
the Sherman bill, in the form of the Hoar substitute,

was thereupon passed by fifty-two ayes to one nay. The
only negative vote was given by the undistinguished

Senator Blodgett, of New Jersey, who had taken no part

whatever in any of the debates on the subject and who
s Congressional Record, Fifty-first Congress, first session,

page 3152.
1" Congressional Record, Fifty-first Congress, first session,

page 3152.
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did not state any reason for his vote. While the vote

was being taken announcement was made by several

Senators that several other Senators who were absent

would have voted yea if they had been present; but no

announcement was made that any Senator would have

voted nay if he had been present.^^

The bill having been thus passed its title was amended
so as to read: "A Bill to protect trade and commerce

against unlawful restraints and monopolies."^^

The title of the original Sherman bill was "A Bill to

declare unlawful trusts and combinations in restraint of

trade and production," but that title was not suitable for

the Hoar substitute as passed by the Senate, because that

substitue did not purport to regulate production, but only

to regulate trade and commerce. Though the Sherman

bill was thus reconstructed in the Senate in respect of its

title as well as in respect of all of its enactments, it re-

tained its original number of Senate Bill No. 1 when it

was passed by the Senate on April 8, 1890.

That Senate Bill No. 1, having been received by the

House, was on April 11, 1890, taken from the speaker's

table and referred to the House Committee on

Judiciary.^'

On April 25, 1890, Mr. Culberson, of Texas, the

father of the present Senator Culberson, of Texas, who

was then a member of the House Committee on Judiciary,

reported favorably from that Committee on that Senate

Bill No. 1, without any amendment.^*

On May 1, 1890, Mr. McKinley, of Ohio, afterward

1^ Congressional Record, Fifty-first Congress, first session,

page 3152.
12 Congressional Record, Fifty-first Congress, first session,

page 3153.
1' Congressional Record, Fifty-first Congress, first session,

page 3326.
1* Congressional Record, Fifty-first Congress, first session,

page 3857.
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President of the United States, presented a report from

the Committee on Rules, which report provided that the

House should immediately proceed to consider Senate

Bill No. 1, relating to trusts. That report being immedi-

ately adopted by the House, that bill was read for in-

formation and Mr. Culberson thereupon proceeded to ad-

vocate it during a speech of forty-five minutes. ^^

Mr. Culberson stated during that speech that there was

no opposition in the Judiciary Committee to that bill and

that the bill did not attempt to exercise any doubtful

authority, but was confined to subjects over which there

was no question of the legislative power of Congress.

Though Mr. Culberson did not attempt to foresee or

foretell all of the transactions which the courts would find

to be within the prohibitions of the bill he did mention

some which he thought would be violative thereof.

Among those which he mentioned was a case in which a

manufacturer or a wholesale dealer might sell com-

modities to a retail dealer, accompanied with a written

contract that the retail dealer should not sell those

articles below a certain price fixed by the manufacturer

or wholesaler. On that point, he stated, that he under-

stood that the Standard Oil Company habitually made
contracts with merchants which obliged them not to

sell oil below a certain price, except where it might be-

come necessary to do so, to drive some competitor out of

business by underselling that competitor; in which case

the Standard Oil Company would shoulder the tempo-

rary loss caused by such underselling. Mr. Culberson

stated that such a contract as that would violate the pro-

posed law.^'

Mr. Culberson, in speaking of Section 2 of the bill,

15 Congressional Record, Fifty-first Congress, first session,
pages 4086 to 4089.

1° Congressional Record, Fifty-first Congress, first session,
page 4089.
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Stated that that section prohibited monopolizing any part

of a particular business, as well as monopolizing the

whole of a particular business.^'

In explaining Section 6 of the bill, Mr. Culberson

stated that that section would apply to any particular

case covered thereby as soon as the property mentioned

therein was delivered to a common carrier for shipment

to any state, and also whenever that property was found

in transitu from one state to another.

Mr. Henderson, of Iowa, who was afterward Speaker

of the House, having received permission to do so, inter-

rupted Mr. Culberson's speech by the following state-

ment and question

:

"This is a matter in which I feel deeply interested and

I would like to be informed upon this point. I think

it has been well settled by the investigation of a Con-

gressional committee within the last year that a trust or

combination of a few men in Chicago, Illinois, has been

able to reduce the price of western cattle from one-third

to one-half, controlling as they do the stock yards, the

cattle yards and the transportation in Chicago; and it

seems at the same time they have been enabled to keep up

the price of every beefsteak that is used in this country.

Now I want to ask the gentleman from Texas, who has

carefully considered this matter in his committee,

whether this bill, in his judgment, reaches that difficulty

or not." To this question Mr. Culberson replied by

saying: "I believe it will if it is construed as we think'

it ought to be construed by the courts."

Mr. Henderson thereupon asked, "Does the bill go as

far as Congress has the power to go to strike at that

damnable system?" To which Mr. Culberson replied:

"That is the opinion of the Committee."''

" Congressional Record, Fifty-first Congress, first session,

page 4090.

1' Congressional Record, Fifty-first Congress, first session,

page 4091.
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Mr. Wilson, of West Virginia, who was afterward

chairman of the Committee on Ways and Means of the

House, and still later was a member of the cabinet of

President Cleveland, followed Mr. Culberson with a long

speech in support of the bill and in denunciation of

"trusts," saying:

"A combination or pool is a voluntary association de-

pending upon the good faith of the parties associating

and carrying with it those elements of weakness and

disintegration that necessarily belong to a voluntary as-

sociation. A 'trust' is a legal consolidation of properties,

a legal concentration of control."^'

Thereupon Mr. Wilson proceeded to make an historical

sketch of the origin and development of "trusts," and

showed that the combination by that means of a plurality

of corporations, constituted the most effective and dan-

gerous combinations at which the bill was aimed.

Mr. Taylor, of Ohio, chairman of the House Commit-

tee on Judiciary, followed Mr. Wilson with an argument

in support of the bill,^" saying among other things that

the subject had been before the country for months, and

that the bill had been duly considered and unanimously

approved by the Judiciary C6mmittee of the House. Mr.

Taylor closed his speech with the following paragraphs

:

"I am opposed to trusts, foreign or domestic; they

toil not, neither do they spin, and yet they accumulate

their numberless millions from the toil of others. They
lay burdens, but bear none. The beef trust fixes arbitrar-

ily the daily price of cattle, from which there is no appeal,

for there is no other market. The farmers get from one-

third to one-half of the former value of their cattle, and

yet beef is as costly as ever. Even if the conscience of

the retailer is touched and he reduces his price, the trust

19 Congressional Record, Fifty-first Congress, first session,
page 4092.

2" Congressional Record, Fifty-first Congress, first session,
page 4098.
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steps on him and refuses to sell to him, or undersells

him till he is ruined.

"This monster robs the farmer on the one hand and

the consumer on the other. This bill proposes to destroy

such monopolies, such destructive tyrants, and goes as

far in that direction as Congress has power to go under

the Constitution. It describes and condemns the wrong,

fixes the penalty, both civil and criminal, and gives the

United States courts new jurisdiction. It is clearly

drawn, is practical and will prove efficacious and

valuable."

Mr. Cannon, of Illinois, followed Mr. Taylor with a

short argument in favor of the bill, in which he said of

the bill that "It defines combinations and conspiracies in

restraint of trade among the several states and with

foreign countries, and declares them illegal. It makes

such combination or conspiracy a misdemeanor, punish-

able by fine or imprisonment. It gives to any person

injured by such combination an action for damages and

he can recover three times the damages sustained, with

costs and a reasonable attorney's fee. It invokes the

equity side, the great restraining power of the court, and

it makes it the duty of United States district attorneys

under the direction of the Attorney General, to go upon

the equity side of the court and invoke the strong hand

of the Chancellor, backed by the whole power of the

United States, and cause the same to .be laid upon any

person or corporation in the United States that is violat-

ing or about to violate the provisions of this act, and

compel him to halt, to refrain from or to cease violating

the same. It forfeits to the United States any property

owned under any contract, or by any combination, which

is used in violation of the provisions of the act. Gentle-

men say they do not know how the courts will construe

the act. It is for us to enact the law, and for courts to

construe and enforce it. If we do our duty, it is reason-
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able to believe that the co-ordinate branch of the Govern-

ment will do its duty. I believe this is a valuable bill, and

I shall vote for it with pleasure.""^

Mr. Heard, of Missouri, followed with a speech advo-

cating the bill, saying : "The bill, as it is now presented to

us, has the sanction of an almost unanimous vote in the

Senate and the unanimous approval of the Judiciary

Committee of the House. In the Senate, at the begin-

ning of the present session, the bill for which the one

now before us is a substitute had the distinction of being

the first one introduced in that body. After being con-

sidered by the Finance Committee and favorably reported

therefrom it was most ably discussed and its defects, as

they then appeared, were pointed out, whereupon it was

referred to the Judiciary Committee, composed of some

of the ablest lawyers of the country, who happily being

led by the light of extended investigation and full dis-

cussion, reached by unanimous agreement the result

presented in this bill."^^

Mr. Rogers, of Arkansas, followed Mr. Heard with a

speech in favor of the bill, saying among many other

things : "So high a body as the Committee on Finance of

the Senate of the United States, headed by Senator Sher-

man, whose large and long experience, as well as great

ability is known to all, formulated the original of this

measure. After nearly ten days of nearly consecutive de-

bate in the Senate, participated in by some of the ablest

lawyers of the country, that bill was referred to the

Judiciary Committee of the Senate and in that Committee
this bill originated. I believe its author is entitled to the

thanks of the country. "^^

21 Congressional Record, Fifty-first Congress, first session,
page 4099.

22 Congressional Record, Fifty-first Congress, first session,
page 4100.

23 Congressional Record, Fifty-first Congress, first session,
page 4101.
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Mr. Fithian, of Illinois, followed with an elaborate

speech in favor of the bill and in denunciation of

"trusts," saying: "It is sufficient for me to know that

they exist, that they are an evil, that they are destroying

the legitimate commerce of the country, that they enhance

the price of commodities to the people beyond an honest

profit, and that they are a crime against the Government

and against the people. These cases are sufficient to call

for the intervention of the power of the Government for

their suppression."

Many other speeches having been made in favor of the

bill and none against it, Mr. Culberson called for the

previous question on its passage. But pending that mo-

tion, Mr. Bland, of Missouri, was permitted to offer, and

did offer, the following amendment thereto:^*

"Every contract or agreement entered into for the pur-

pose of preventing competition in the sale or purchase of

a commodity transported from one state or territory to

be sold in another, or so contracted to be sold, or to pre-

vent competition in transportation of persons or property

from one state or territory into another, shall be deemed

unlawful within the meaning of this act; provided that

the contracts here enumerated shall not be construed to

exclude any other contract or agreement declared unlaw-

ful in this act."

Thereupon this Bland amendment was adopted by the

House without debate and without opposition ; and then

the bill as amended was passed without opposition.=^

On May 2, 1890, Senate Bill No. 1, with the Bland

amendment thereon, was received from the House by

2* Congressional Record, Fifty-first Congress, first session,

page 4104.

25 Congressional Record, Fifty-first Congress, first session,

page 4104.
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the Senate and was referred to the Committee on Judici-

ary.^',

On May 12, 1890, Senator Hoar reported back Senate

Bill No. 1 with an amendment to the House amendment,

which amendment consisted -in so changing the House

amendment as to make it read as follows

:

"Every contract or agreement entered into for the

purpose of preventing competition in transportation of

persons or property from one state or territory to another

shall be deemed unlawful within the meaning of this act."

Thereupon Senator Hoar explained that the Bland

amendment proposed by the House contained two points.

First, it provided that any contract or agreement entered

into for the purpose of preventing competition in the

sale or purchase of a commodity transported from one

state or territory to another shall be prohibited; and

second, that contracts to prevent competition in the trans-

portation of persons or property from one state to an-

other should be prohibited. Senator Hoar stated that

the Committee on Judiciary objected to the first of

these provisions, but approved the second one, though

they supposed the second provision was already

covered by the bill, because transportation is commerce
as truly as sales are commerce."^

On May 13, 1890, Senator Hoar moved to recommit

the bill with the Senate amendment to the House amend-
ment to the Judiciary Committee, and that motion was
adopted.^'

On May 16, 1890, Senator Edmunds reported the bill

2« Congressional Record, Fifty-first Congress, first session,
page 4123.

2^ Congressional Record, Fifty-first Congress, first session,
page 4560.

28 Congressional Record, Fifty-first Congress, first session
page 4599.
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back from the Judiciary Committee with the House

amendment amended so as to read as follows

:

"That every contract or agreement entered into for

the purpose of preventing competition in transportation

of persons or property from one state or territory into

another, so that the rates of such transportation may be

raised above what is just and reasonable, shall be deemed

unlawful within the meaning of this act."

Senator Edmunds thereupon moved that the Senate

agree to the House amendment as thus amended and

insist upon its amendment to the House amendment, and

ask for a conference between the two Houses. That

motion being agreed to, the Vice-President appointed

Senator Edmunds, Senator Hoar and Senator Vest as

conferees on the part of the Senate.^'

In the House on May 17, 1890, Mr. Taylor, of Ohio,

chairman of the Judiciary Committee, moved that the

House non-concur in the Senate amendment to the

House amendment and agree to the conference asked by

the Senate, which motion was agreed to by the House.'"

And on May 21, 1890, the Speaker appointed Mr. Tay-

lor, of Ohio, Mr. Stewart, of Vermont, and Mr. Bland,

of Missouri, conferees on the part of the House.'^

On June 11, 1890, the Conference Committee agreed

to amend the Bland amendment so as to read as follows

:

"Every contract or agreement entered into for the

purpose of preventing competition in the transportation

of persons or property from one state or territory into

another, so that the rates of said transportation may be

25 Congressional Record, Fifty-first Congress, first session,

page 4753.

'0 Congressional Record, Fifty-first Congress, first session,

page 4837.

31 Congressional Record, Fifty-first Congress, first session,

page 5113.
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raised above what is just and reasonable, shall be

deemed unlawful within the meaning of this act, and

nothing in this act shall be deemed or held to impair

the powers of the several states in any of the matters

in this act mentioned."^^

Thereupon a long debate ensued upon the question of

agreeing to the conference report.^'

That debate was resumed on June 12, 1890, and was

followed by a rejection of the conference report.^* That

rejection was followed by a motion of Mr. Stewart, of

Vermont, that the House ask for a further conference

and instruct its conferees to recede from the House

amendment, which motion was agreed to by a vote of

one hundred and six ayes to ninety-six nays.^° And
on June 14, 1890, the Speaker appointed Mr. Taylor, of

Ohio, Mr. Stewart, of Vermont, and Mr. Culberson, of

Texas, as conferees on the part of the House.

On June 16, 1890, the president pro tempore laid be-

fore the Senate the foregoing action of the House,

whereupon Senator Edmunds moved the Senate to agree

to the conference asked for by the House. That motion

being, agreed to, the president pro tempore appointed Sen-

ator Edmunds, Senator Hoar and Senator Vest con-

ferees on the part of the Senate.^"

On June 18, 1890, Senator Edmunds presented to the

Senate the report of the Conference Committee, which

was to the effect that both Houses should recede from

their respective amendments to the Senate bill, and that

^2 Congressional Record, Fiftv-first Congress, first session,
page 5950.

23 Congressional Record, Fifty-first Congress, first session,
pages 5950 to 5961.

'* Congressional Record, Fifty-first Congress, first session,
page 5981.

3= Congressional Record, Fifty-first Congress, first session,
page 5983.

38 Congressional Record, Fifty-first Congress, first session,
pages 6116 and 6117.
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report was immediately agreed to without debate and
without opposition.",

37

On June 20, 1890, Mr. Stewart, of Vermont, sub-

mitted to the House the same conference report which

Senator Edmunds had submitted to the Senate."' There-

upon a short debate occurred in which Mr. Culberson,

of Texas, and Mr. Bland, of Missouri, stated that though

they had been in favor of the Bland amendment, they

were still in favor of the bill after the rejection of that

amendment. During the same debate Mr. Kerr, of Iowa,

called attention to the fact that this was the first bill that

was ever passed by an American Congress undertaking

to regulate trusts in this country.

The debate was closed by Mr. Stewart, of Vermont,

saying: "The provisions of this trust bill are just as

broad, sweeping and explicit as the English language

can make them to express the power of Congress on

this subject under the Constitution of the United

States."""

Thereupon Mr. Stewart demanded the previous ques-

tion upon the adoption of the conference report, and

the previous question was ordered.

Thereupon Mr. Heard, of Missouri, demanded that

the vote upon the adoption of the conference report be

taken by ayes and nays, and the ayes and nays were ac-

cordingly ordered. The vote being thus taken, the con-

ference report was adopted and the bill was passed by

the House by a vote of two hundred and forty-two ayes

to no nays on June 20, 1890.*"

"'^ Congressional Record, Fifty-first Congress, first session,

page 6208.
^^ Congressional Record, Fifty-first Congress, first session,

page 6312.
38 Congressional Record, Fifty-first Congress, first session,

page 6314.
*" Congressional Record, Fifty-first Congress, first session,

page 6314.
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On June 23, 1890, the enrolled Senate Bill No. 1 was

signed by the Speaker of the House ;*^ and on June 24,

1890, it was signed by the Vice-President of the United

States."

President Harrison, on July 2, 1890, approved and

signed Senate Bill No. 1, namely: "An Act to protect

trade and commerce against unlawful restraints and

monopolies."*^

*i Congressional Record, Fifty-first Congress, first session,

page 6410.

*2 Congressional Record, Fifty-first Congress, first session,

page 6425.

*^ Congressional Record, Fifty-first Congress, first session,

page 6922.



CHAPTER III.

THfi FACE OF THE SHERMAN LAW.

The Sherman law, when it was approved by President

Harrison July 2, 1890, was like the Constitution of the

United States when it was framed in 1787, in that it

was expressed in brief, broad and comprehensive lan-

guage, requiring some judicial construction and many
diversified applications to different cases for its practical

development into generally recognized law. The states-

men who framed the Constitution of the United States

realized that it required and would receive such judicial

development and application, from period to period,

further into the future than they could see; but that

foresight did not deter Hamilton and Madison and Jay

from writing those celebrated papers which, when after-

ward collected, came to be known as the "Federalist,"

and which were published contemporaneously with the

Constitution, to set forth their views of its meaning and

its scope. No corresponding contemporaneous publica-

tion accompanied the enactment of the Sherman law ; but

it is possible and will be useful for us to submit that

statute to such a prima facie analysis now as would

have been practicable then. And such an analysis seems

suitable, if indeed not almost necessary, to subsequent

consideration of the numerous decisions of the Federal

Courts which have been rendered relevant to the Sher-

man law during . the twenty years which have passed

since its enactment.



48 HISTORY OF iHt SHBRMAN LAW.

The Sherman statute is divided into eight sections.

Sections 1, 2 and 3 are devoted to defining or describ-

ing the wrongs to be prevented, to be punished or to

be remedied, and to the punishment of those wrongs.

Sections 4 and 5 relate to prevention of those wrongs.

Section 6 relates to punishment for those wrongs by

way of forfeiture, in addition to those punishments by

way of fine and imprisonment which are provided for in

Sections 1, 2 and 3. Section 7 relates to a remedy for

those wrongs, provided for the benefit of persons injured

thereby. Section 8 is a short section which simply defines

the words "person" or "persons" wherever they are

used in the act.

A more detailed analysis of the Sherman statute may
begin with the first sentence of Section 1. Whenever

a clear and complete view is acquired of the significance

of that sentence, that view will constitute a key by means

of which all the other parts of the statute may be opened

and explored. That first sentence of Section 1 comprises

the following thirty-two words

:

"Every contract, combination in the form of trust or

otherwise, or conspiracy, in restraint of trade or com-

merce among the several states or with foreign nations,

is hereby declared to be illegal."

This sentence may, for the purpose of analysis, be

paraphrased into a still briefer sentence, such as the fol-

lowing :

"Every combination in restraint of interstate or inter-

national commerce is hereby prohibited."

This paraphrase appears to be equivalent to the statu-

tory language because the word "combination" covers

all forms and varieties of "contract," and all kinds

and all conditions of "conspiracy;" and because the

words "in the form of trust or otherwise," express only

what is expressed, or at least implied, by the word
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"every;" and because the word "commerce" covers all

the meaning of the word "trade ;" and because the words
"interstate or international" concisely cover all the mean-
ing of the words "among the several states or with for-

eign nations;" and because the word "prohibited" is

synonymous in signification with the phrase "declared to

be illegal."

This paraphrase of the first sentence of Section 1 of

the Sherman statute conveys a meaning which is clear,

precise . and undebatable in all its words except two.

Those words are "restraint" and "commerce." And in

ascertaining that those two words are the only debat-

able words in our paraphrase, we have also ascertained

that they are the only debatable words in the first sen-

tence of Section 1 of the statute. To construe those two

words is to construe that sentence. And to construe that

sentence is to take the first and only really difficult step

toward construing the whole statute.

Now let us undertake to construe the word "com-

merce" before we attempt to construe the word "re-

straint," because "commerce" is the substantive matter

in respect of which "restraint" is prohibited, and be-

cause therefore the ascertainment of the meaning of

the word "commerce" is a necessary step to be taken in

ascertaining the meaning of the word "restraint."

The dictionaries generally define "commerce" as "ex-

change of property;" and that definition includes selling

and buying for money. When the proposed Sherman

law was under consideration in the House of Representa-

tives Mr. Bland of Missouri entertained the idea that the

word "commerce" does not include transportation of

property from place to place without any change of

ownership, and therefore he thought that that bill did

not prohibit combinations in restraint of interstate or

international transportation of commodities. So think-
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ing, he offered in the House the Bland amendmeni:,

which amendment proposed to expressly prohibit every

contract made to prevent competition in transportation of

persons or property from one state or territory into an-

other.^ Indeed, that amendment was adopted by the

House as expressing its intention to include transporta-

tion of persons or property as well as sales and pur-

chases of property, among the subjects of the bill. When
the Bland amendment reached the Senate that portion

of it was there adopted as being expressive of the Sena-

torial intention," though Senator Hoar explained with

apparent general approval that that expression was im-

necessary, inasmuch as the word "commerce" covers

transportation as truly as it covers buying and selling of

commodities.'

The Senate and the House both afterward agreed to

this view by agreeing to omit the Bland amendment from

the statute,* and thus both Houses of Congress, in con-

structing and enacting the Sherman law, construed the

word "commerce" in that law as including transporta-

tion of persons and property, as well as purchases and

sales of commodities.

Three questions relevant to the statutory signification

of the word "restraint" must be answered in order to as-

certain that meaning. Those questions are the following

:

1. Is the word "restraint" indicative of mutual re-

straint between the members of a combination, or is it

indicative of extraneous restraint exercised by the com-

1 Congressional Record, Fifty-first Congress, first session,
page 4104.

2 Congressional Record, Fifty-first Congress, first session,
page 4753.

3 Congressional Record, Fifty-first Congress, first session,
page 4560.

* Congressional Record, Fifty-first Congress, first session,
pages 6208 to 6314.
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bination as a whole against one or more other -J rties,

or is it indicative of both those kinds of restraints?

2. Is the word "restraint" indicative of all restraint,

however indirect it may be, or is its meaning.confined to

direct restraint?

3. Is the word "restraint" indicative of all direct re

straint, however slight, or is its meaning confined to such '

restraint as is extensive enough to be materially injurious

to public or to private welfare?

The first of these questions is vastly important because

there may be many combinations of corporations or per-

sons which are organized and conducted for the express

purpose of restraining mutual competition between them-

selves, but which were not organized and have not been

conducted with a view to restrain extraneous competition

between themselves and any other party. If the word
"restraint" in the first sentence of Section 1 of the Sher-

man law is to be construed as confined to such extra-

neous restraint, then those combinations do not violate that

law; whereas, if the word "restraint" is to be construed

as including mutual restraint as well as extraneous re-

straint, then those combinations do violate that law.

This distinction between mutual restraint and extran-

eous restraint was not expressly discussed during the

debates on the Sherman bill, or on the Hoar substitute,

in either the Senate or the House. The only light which

is to be gathered from those debates on that question

is to be gathered from the statements which were made
in the course of those debates relevant to the evils which

those Senators and Representatives who made those

statements were desiring to prevent or to remedy, or

that light which can be gathered from amendments to

the Sherman bill which at one time or another were pro-

visionally agreed to by the Senate or by the House.

The first of these classes of sources of light includes

3
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the ekoorate speech which Senator Sherman made on

March 21, 1890.' That speech plainly indicated that

Senator Sherman contemplated both mutual restraint of

competition between the members of a combination and

extraneous restraint of competition between such a com-

bination and other parties as being the evils which re-

quired to be prevented or remedied by the proposed leg-

islation. It is true that much of what he said in his

speech applies only to such extraneous restraint of com-

petition; but it is also true that many of the strongest

passages of his speech were uttered in condemnation of

restraint of mutual competition between the members of

a combination of corporations, partnerships or persons.

These statements are also fairly applicable to nearly all

the speeches which were made in the Senate relevant to

the proposed legislation during the pendancy of the origi-

nal Sherman bill in that body, and none of those speeches

took the ground that the proposed prohibition of re-

straint of interstate or international commerce should

be confined to extraneous restraint, exercised by the com-

bination as a whole, against other parties.

The second of these classes of sources of light upon

the intended meaning of the word "restraint" includes the

Reagan amendment, which was offered by Senator

Reagan of Texas on March 21, 1890,* and which was
provisionally adopted by the Senate March 25, 1890.®

That Reagan amendment was expressly aimed at all

trusts engaged in any interstate or international com-
merce, and it defined a "trust" in several ways, including

a combination of capital, skill or acts by two or more
persons, firms, corporations or associations to increase or

= Congressional Record, Fifty-first Congress, first session,
page 2456.

* Congressional Record, Fifty-first Congress, first session,
page 24SS.

5 Congressional Record, Fifty-first Congress, first session,
page 2611.
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reduce the price of any merchandise or commodity. This

definition was plainly broad enough to cover restraint of

mutual competition between the members of the com-

bination as well as restraint of extraneous competition

between a combination as a whole and other parties.

So also the Reagan amendment defined a "trust" as a

combination of two or more persons, firms, corporations

or associations by which they shall in any manner estab-

lish or settle the price of any article, commodity or trans-

portation between themselves so as to preclude free and

unrestrained competition among themselves in the sale of

any such article or commodity.

Thus It appears to be entirely plain that in provision-

ally adopting the Reagan amendment the Senate intended

to prohibit mutual restraint of competition between the

members of a combination, engaged in interstate or in-

ternational commerce, as well as extraneous restraint of

competition between such a combination as a whole, and

other parties.

The debates which occurred in the House upon the

bill as it was finally passed by that body also indicate

that those members who took part in that debate and

who had this distinction in view between mutual restraint

exercised by the members of the combination upon each

other and extraneous restraint exercised by the combina-

tion as a whole upon other parties, intended and under-

stood that the bill would prohibit both these kinds of

restraint, and particularly such mutual restraint of com-

petition in interstate and international commerce.

For example, Mr. Henderson of Iowa particularly

mentioned the Beef Trust as being a proper subject to

prohibition, because it restrained all mutual competition

between its members. Having clearly indicated that he

thought it necessary to prohibit mutual restraint of inter-

state commerce between the members of a combination,

he asked Mr. Culberson of Texas whether the bill, in
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his judgment, would have that effect. To this question

Mr. Culberson replied by saying: "I believe it will, if

it is construed as we think it ought to be construed by

the courts."*

Harmoniously with this opinion of Mr. Culberson,

every member of the House who said anything to indi-

cate that he was thinking of extraneous restraint of inter-

state commerce exercised by a combination as a whole

against other parties, and was also thinking of mutual

restraint on interstate commerce exercised by the mem-
bers of a combination between themselves, expressed or

implied the idea that both those kinds of restraint ought

to be prohibited, and that the bill before the House was

adapted to prohibit them both.

The very last speech which was made in either house

relevant to the proposed legislation was made in the

House by Mr. Stewart of \'ermont immediately before

the final passage of the bill in that body. During that

short speech Mr. Stewart said : "The provisions of this

trust bill are just as broad, sweeping and explicit as the

English language can make them to express the power

of Congress on this subject under the Constitution of the

United States. "'^ This statement amounts to a declara-

tion that the bill in prohibiting combinations in restraint

of international and interstate commerce was intended to

cover combinations in mutual restraint by its members
of such commerce, as well as combinations in extraneous

restraint by those combinations of such commerce con-

ducted by other parties.

No one analyzing the Sherman bill as it was approved

by President Harrison July 2, 1890, could assume to

dogmatically foretell whether the Supreme Court, in con-

struing that law, would construe its pivotal word "re-

« Congressional Record, Fifty-first Congress, first session,
page 4091.

^Congressional Record, Fifty-first Congress, first session,
page 6314.
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straint" to include extraneous restraint of other parties

by a combination as a whole, and also to include mutual

restraint exercised by that combination upon its own
members, or would construe that word tp be confined

to one of these kinds of restraint. But those who at-

tentively read the Congressional Record of those pro-

ceedings in the two houses of Congress which led from

the Sherman bill of December 4, 1889, to the Sherman

law of July 2, 1890, will inevitably learn that both

houses intended that law to prohibit both those kinds of

restraint of international and interstate commerce.

The second question relevant to the meaning of the

word "restraint" would naturally be answered in favor

of the view that that word in Section 1 of the Sherman

law is confined to direct restraint and is not aimed at

indirect restraint of interstate or international commerce.

The reasons for this distinction reside in the fact that in-

direct restraint of such commerce may result from com-

binations of business men which were not organized and

are not conducted for any such purpose, and where such

restraint of interstate or international commerce as re-

sults from such combinations, results incidentally and in-

voluntarily and without any consequent profit or ad-

vantage to the combination, and without any loss or

disadvantage to other parties. The proposition that such

an indirect restraint was not intended to be prohibited or

penalized by the Sherman law, is indicated by the fact

that those Senators and those Representatives who advo-

cated that law in Congress aimed their arguments and

censures at wilful, intentional and direct restraints of

interstate and international commerce withoiit - visiting

any censure upon such indirect and unintentional re-

straints as may result from some useful and meritorious

combinations of persons or corporations engaged in inter-

state or international commerce.
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Where particular cases of restraint of interstate or

international commerce are claimed or are proved to

have resulted from particular combinations of men or

corporations, a difference of opinion may arise among
judicially minded men on the questions whether that par-

ticular restraint was direct or indirect, for the line of

division between direct and indirect operation of any par-

ticular cause is not always so precise as to be generally

agreed upon by those who direct their attention to its

ascertainment. In such a case as this it appears to be

probable that the benefit of the doubt will be found to

be due to the combination charged with the particular

"restraint" in question, and that such restraint only as

is clearly direct will be found to be covered by the pro-

hibition of Section 1 of the Sherman law.

The third question relevant to the meaning of the word

"restraint" should apparently be answered in favor of

the view that its meaning in Section 1 of the Sherman

law is confined to such restraint as is extensive enough

to be materially injurious to public or to private welfare.

For if every combination in direct restraint of interstate

or international commerce were to be prosecuted and

punished under the Sherman law, even where that re-

straint was too slight to have any noteworthy effect upon
any public or private interest, it might result that the

courts would be burdened with so many trivial cases

brought as a result of mistaken or unworthy motives that

they would not have time enough to adjudicate the really

important litigations which would be brought or ought

to be brought before them.

For these reasons it is apparent that when Congress
in Section 1 of the Sherman law prohibited combinations

in restraint of interstate and international commerce, it

di4 not intend to make that law the foundation for

trivial and vexatious suits.
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The foregoing analysis of the first sentence of Section

1 of the Sherman law appears to conduct to the con-

clusion that that sentence was intended by Congress to

have the meaning which it would have if it had been

written in the following words:

"Every combination in mutual or extraneous, direct

and material restraint of interstate or international com-

merce is hereby prohibited."

The second sentence of Section 1 of the Sherman law

is so plain in all its parts as to require no interpretation

or explanation, except to say that the words "such com-

bination" in that sentence operate to so connect it with

the first sentence as to make it apply to whatever com-

bination shall have been found to be covered by the first

sentence.

Section 2 of the Sherman law is so plain in all its

language as to require no explanation or interpretation,

except to define the word "monopolize," which is the

pivotal word upon which the meaning of that sentence

depends. Some peopje reading that word in that sec-

tion will suppose it to signify complete acquirement, and

indeed, that is the meaning of that word in the patent

laws of the United States, as well as in some other de-

partments of language. During the Senate debate upon

the Hoar substitute for the Sherman bill, this meaning

of the word "monopolize" occurred to Senator Kenna of

West Virginia as perhaps being the meaning which that

word would carry in that bill,' and he asked Senator

Edmunds, the chairman of the Judiciary Committee, and

Senator Hoar, the author of the substitute, to state their

understanding of the meaning of that word in Section 2

of the proposed statute. To this inquiry Senator Ed-

* Congressional Record, Fifty-first Congress, first session,

page 3151.
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munds replied to the effect that the word "monopolize"

has a meaning in the law which includes the idea that

the monopolist in making a complete acquirement of the

thing monopolized did something to prevent others from

competing with him in reaching that complete acquire-

ment. And Senator Hoar stated that all the members of

the Judiciary Committee agreed that the word "mon-

opoly" is a technical term known to the common law,

and that in that law it means "the sole engrossing to a

man's self by means which prevent other men from en-

gaging in fair competition with him."®

No Senator or Representative expressed any view dif-

ferent from that of Senators Edmunds and Hoar rele-

vant to the meaning of the word "monopolize" in Section

2 of the Sherman law. Therefore we are justified in

provisionally holding that Section 2 of the Sherman law

does not prohibit a complete acquirement of the whole or

any part of interstate or international commerce, except

where that complete acquirement results from efforts of

the monopolizer to prevent other parties from competing

with him in achieving that complete acquirement.

It follows from this view of the meaning of the word

"monopolize" in Section 2 of the Sherman law, that that

section is not violated where a party completely acquires

a particular part of interstate or international commerce

by means of his superior skill or superior facilities for

carrying forward that part of the world's work. But it

also follows that where a particular monopolizer does or

does not possess or use superior skill and superior

facilities for doing the work monopolized, but does at-

tain a monopoly of that work by the aid of impediments

placed by him in the paths of his competitors, that mon-
opolizer violates Section 2 of the Sherman law.

» Congressional Record, Fifty-first Congress, first session,
page 3151. ^
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Section 3 of the Sherman law is identical with Sec-

tion 1, except that it applies to restraint of trade or com-

merce in any territory of the ^United States or in the Dis-

trict of Columbia, or between any two territories, or be-

tween any territory and any state, or between any terri-

tory and the District of Columbia, or between any terri-

tory and any foreign nation, or between the District of

Columbia and any state or foreign nation; whereas Sec-

tion 1 applies to restraint of trade or commerce between

two or more states or between any one state and any

foreign nation. It would have been possible to blend

together all the provisions of Section 1 and Section 3,

but inasmuch as commerce among the several states or

with foreign nations amounts to many times more than

all the commerce in which the people of the District of

Columbia or of the territories are engaged, it was desir-

able to devote the first section of the bill entirely to inter-

state and international commerce in order to avoid the

complexity of expression and enactment which would

have resulted from an attempt to treat in that section the

quite different and much smaller commerce which might

occur within any one territory or within the District of

Columbia, or might occur between any one territory and

some other political division, or between the District of

Columbia and some other political division.

Sections 4 and''5 of the Sherman law confer jurisdic-

tion in equity upon the several Circuit Courts of the

United States to prevent and restrain violation of the

Sherman law in pursuance of petitions presented by the

district attorneys of the United States under the direc-

tion of the attorney general of the United States on be-

half of the United States. Those two sections contain

a few special directions for the^ guidance of such pro-

ceedings, and so far as such directions are not ex-

pressed therein, those sections imply that such proceed-
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ings are to be covered by the rules of equity procedure

which are in force in the several Circuit Courts of the

United States.

Section 6 of the Sherman law is in the following lan-

guage :

"Any property owned under any contract or by any

combination, or pursuant to any conspiracy (and being

the subject thereof) mentioned in section 1 of this act,

and being in the course of transportation from one state

to another, or to a foreign country, shall be forfeited

to the United States and may be seized and condemned

by like proceedings as those provided by law for the

forfeiture, seizure and condemnation of property im-

ported into the United States contrary to law."

Those proceedings which were provided by law on

July 2, 1890, for the forfeiture, seizure and condemna-

tion of property imported into the United States con-

trary to law, have been amended from time to time dur-

ing the twenty years which have passed since then. But

at that time, and always since that time, and now, the

proceedings thus provided by law were and have been,

and still are summary and severe. Such proceedings are

prosecuted according to the customs laws, by the same

district attorneys of the United States who are charged

by section 4 of the Sherman law, with the enforcement

of that statute by means of proceedings in equity to re-

strain its violation. It therefore follows that whenever it

becomes the duty of a particular district attorney of the

United States to institute proceedings in equity for the

purpose of stopping a particular combination from con-

tinuing past violation of Section 1 of the Sherman law,

it also becomes the duty of the same district attorney to

institute and prosecute proceedings to accomplish the

seizure, condemnation and forfeiture of whatever prop-

erty was the subject of that combination and has been
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found in the course of transportation from one state to

another, or to a foreign country. Moreover, such for-

feiture proceedings, under Section 6 of the Sherman law,

should always follow or accompany any indictment under

Section 1 of that statute.

Section 7 of the Sherman law provides that any per-

son injured in his business or his property by any other

person or corporation as a result of any violation of the

Sherman law may recover threefold the damages by him

sustained and the costs of the suit, and a reasonable at-

torney's fee, by means of an action brought by him in any

Circuit Court of the United States for the district in

which the defendant resides or is found.

This section is so plain and precise in all its parts that

it requires only to be attentively read in order to be un-

derstood.

Section 8 of the Sherman law simply provides that

the words "person" or "persons" wherever used in that

act shall be deemed to include corporations and associa-

tions existing under or authorized by law anywhere.

The foregoing detailed analysis of the Shermafi

statute fairly conducts to the conclusion that all parts of

that statute are free from the necessity for judicial con-

struction, except so far as some such necessity arises

from one or another of only three words in the entire

act. These words are "restraint" and "commerce" in

Section 1, and "monopolize" in Section 2 of the act. The

meaning which the courts would ascribe to those three

words could not be foreseen with certainty when the

Sherman law was enacted by Congress and approved

by President Harrison. And though the statutory sig-

nification of the words "commerce" and "monopolize"

can now be deduced from the judicial decisions which

have been rendered relevant thereto during the last
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twenty years, important differences of interested opinion

still exist relevant to the meaning and scope of the word

"restraint," as that word occurs in Section 1 and also in

Section 3 of the act. Inasmuch as the legality or illegal-

ity of a thousand now existing combinations in the

United States depends upon the legal meaning and scope

of these three words, and particularly upon the legal

meaning and scope of the word "restraint" in the Sher-

man law, a complete exposition of the subject must in-

clude a review of all the relevant decisions which have

been rendered and published by the Federal courts dur-

ing the^ twenty years which have passed since the Sher-

man law was enacted.



CHAPTER IV.

THE SHERMAN LAW DURING HARRISON'S ADMINISTRATION.

The administration of President Harrison continued

thirty-two months after he carried the Sherman law into

the statute books by means of his presidential approval.

During those thirty-two months his attorney general,

William H. H. Miller, either by himself or through the

solicitor general, William H. Taft, acting as attorney

general, began five prosecutions under the Sherman law,

with the results which will be set forth in the following

review of those five cases respectively.

1. United States v. Jellico Mountain Coal Co. and

others, 43 Fed. Rep 898 and 46 Fed. Rep. 432. This was

an action in equity begun September 25, 1890, in the

United States Circuit Court for the Middle District of

Tennessee against the members of the "Nashville Coal

Exchange," which Coal Exchange was composed of a

number of coal-mining corporations in Kentucky and

Tennessee, and a number of persons and partnerships

dealing in coal in Nashville, Tennessee; the Coal Ex-

change being a combination which had been formed for

the purpose of regulating the output of coal and fixing

the prices thereof.

In this case the United States was represented by W.
H. H. Miller, Attorney General ; William H. Taft, Act-

ing Attorney General, and John Ruhm, United States

District Attorney for the Middle District of Tennessee.

These gentlemen moved in October, 1890, that a pre-
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liminary injunction be granted against the defendants.

But Judge Hammond, who was then United States Dis-

trict Judge for the Western District of Tennessee, and

who was temporarily holding the United States Circiut

Court for the Middle District of Tennessee, refused to

grant that motion, though he reserved all expressions of

opinion from the subject matter of the bill of complaint

until the final hearing.

That final hearing was had in 1891, when the court

was being held by Judge Key, who was then the United

States District Judge for the Middle District of Tennes-

see, and who had long before been postmaster general

in the Cabinet of President Hayes, and still earlier had

been a United States Senator from Tennessee.

In pursuance of that final hearing, and on June 4,

1891, Judge Key decided the case against the defend-

ants, holding that by their organization of the Nashville

Coal Exchange and their operations under it before and

at the time of the beginning of the suit, they were guilty

of a violation of Sections 1 and 2 of the Sherman law

of July 2, 1890, and should be enjoined from further vio-

lation of that law, as provided by the fourth section

thereof. 46 Fed. Rep. 433.

The facts upon which the suit was based were undis-

puted and were made known to the court by means of

a written contract, which had been made by the defend-

ants and was being performed by them. That contract

provided that every person, firm or corporation owning
or operating coal mines and shipping coal to Nashville,

and all coal dealers in Nashville, were to be eligible to

membership in the combination which they named the

"Nashville Coal Exchange," and that the coal mining

members of the Exchange should not ship or sell any

coal to Nashville, to any party not a member of the Ex-
change, and that the coal-selling members of the Ex-
change should not buy any coal from any one not a
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member of the Exchange. The contract also provided

that the Exchange should establish from time to time

the prices at which coal should be sold in Nashville ; and

that every member who might be found guilty of sell-

ing coal in Nashville at a less price than the price thus

fixed by the Exchange should be fined for the benefit of

the Exchange.

It was not proved in the case that all the persons,

firms or corporations owning or operating coal mines and

shipping coal to Nashville, nor that all the coal dealers

in Nashville had joined the combination by becoming

members of the Nashville Coal Exchange, and the con-

trary is implied in the report of the case. But it was

proved that several mining companies in Kentucky and

most of the coal dealers in Nashville had entered into

the combination at the time of the final hearing; though

some of them did not join until after the suit was

brought, and some of them appeared to have withdrawn

from the combination after the suit was brought and

before the final hearing.

On the final hearing the attorneys for the United States

included the United States District Attorney and the As-

sistant District Attorney and Mr. James Trimble, while

three legal partnerships, composed of two lawyers each,

represented the defendants.

The defendants' attorneys made the following state-

ments of defense:

1. The Sherman law is unconstitutional because it

confers jurisdiction in equity over controversies other

than controversies between citizens of differfent states.

2. Section 4 of the Sherman law is unconstitutional

in that it purports to give to United States Circuit

Courts jurisdiction in equity to restrain the criminal of-

fenses which are defined in Sections 1, 2 and 3; whereas

the Constitution provides that the "trial of all crimes,

except in cases of impeachment, shall be by jury."
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3. The defendants had not violated Sections 1 or 2 of

the Sherman law, because what they had done did not

constitute any restraint or monopolization of any inter-

state or international commerce.

The first of these defenses evidently had no founda-

tion, except a misapprehension of defendants' counsel,

for Section 2 of Article III of the Constitution provides

that the judicial power shall extend to all cases in law

and equity arising under the Constitution and the laws

of the United States as well as providing that that

jurisdiction shall extend to controversies between citizens

of different states.

The second of these defenses was unsound because an

action in equity to restrain the commission of a mis-

demeanor is not a trial of a crime. No judicial proceed-

ing is a trial of crime unless it involves the possibility of

punishment by fine or imprisonment or death in the

event of conviction. Any violator of the Sherman law,

when prosecuted under Sections 1, 2 or 3 of that act, is

constitutionally entitled to a trial by jury, in the absence

of which he might be convicted and punished without be-

ing found guilty by twelve good and true men, empan-

elled to decide the question of his guilt. That immunity

from being convicted and punished for a crime other-

wise than as a result of a trial by jury does not involve

any immunity from any injunction issued by a court of

equity without any jury trial to prevent the future con-

tinuance of a past misdemeanor and such an injunction

was all that the United States asked for in this case.

The third defense was based upon the theory that

those defendants who were miners of coal had done

nothing relevant to coal outside of the State of Ken-
tucky, and that those of the defendants who were sell-

ers of coal had done nothing relevant to coal outside of

the State of Tennessee, and that none of the defendants

had transported any coal from one state to another. But
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this defense was overruled by Judge Key on the ground
that the transportation of the coal from Kentucky to

Nashville, Tennessee, was a necessary incident to the

contract between the miners and the sellers of coal, and

that the execution of that contract would have been im-

possible without that transportation, and that though the

instrumentality of transportation did not belong to any of

the defendants and was not controlled by any of them, it

was operated by a common carrier from the coal miners

in Kentucky to the coal sellers in Nashville.

The facts of this case did not necessitate or occasion

any construction of the Sherman law upon any debatable

point; for it was undeniable that the contract and the do-

ings of the defendants operated riot only as a mutual

restraint of interstate commerce between them, but also

operated as an extraneous restraint of interstate com-

merce against other parties. Those other parties in-

cluded the independent coal dealers of Nashville who
were prevented by the contract and the doings of the de-

fendants from buying any coal from those of the de-

fendants who were miners of coal. And those outside

parties also included those independent miners of coal

in Kentucky who were restrained by the contract and the

doings of the defendants from selling any coal to those

of the defendants who were coal dealers in Nashville.

So also the contract and doings of the defendants op-

erated in direct restraint of interstate commerce to a ma-

terial extent and could not possibly be said to be legal,

either as being indirect in operation or negligible in

amount.

Moreover, the contract and doings of the defendants

undeniably constituted an attempt to monopolize the coal

business between the city of Nashville in Tennessee and

the state of Kentcky. For that contract and those doings

were intended to operate and did operate to impede in-

dependent coal miners in Kentucky from selling coal in
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Nashville, and also to impede independent coal sellers

in Nashville from buying coal in Kentucky.

For these reasons Judg Key, in his opinion deciding

the case, said: "It seems to me that the purpose and in-

tentions of the association could hardly have been more

successfully framed to fall within the provisions of the

Act of July 2, 1890, had the object been to organize a

combination, the business of which should subject it to

the penalties of that statute."

In pursuance of this opinion, Judge Key ordered a

writ of injunction to issue against all the defendants ex-

cept those who were not members of the combination

at the time the suit was brought, and except those who
were not members of the combination at the time of

Judge Key's decision.

2. United States vs. Greenhut and others, 50 Fed.

Rep. 469. This was an indictment in the United States

District Court for the District of Massachusetts, in 1892,

based upon alleged violation by the defendants of Sec-

tion 2 of the Sherman law. The indictment stated that

the defendants were officers of the Distilling & Cattle

Feeding Company, a corporation chartered under the

laws of Illinois, and having its principal place of business

in Peoria, Illinois, and that, as such officers, they had

purchased or leased seventy-eight theretofore competing

distilleries within the United States, and that within a

certain time specified they had managed and operated

such distilleries, and had manufactured sixty-six million

gallons of distilled spirits, and sold that product within

the United States and part of it in the District of Massa-

chusetts, at prices fixed by them, the whole being three-

quarters of all the distilled spirits manufactured and
sold within the United States during that period, and

that all such acts (excepting the purchasing and leasing

of the distilleries) were done with the intention to mon-
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opolize to the company the manufacture and sale of dis-

tilled spirits among the several states, to increase the

usual prices at which distilled spirits were sold, to pre-

vent and counteract further competition in the sale of

distilled spirits and thereby to exact great sums of money
from citizens of the several states who might purchase

those distilled spirits.

The attorney for the United States in this case was

Frank D. Allen, then United States District Attorney for

the District of Massachusetts, while the defendants were

represented by Richard Olney, who was afterward At-

torney General and was still later Secretary of State in

the administration of President Cleveland, and by Elihu

Root, who was afterward Secretary of War in the cab-

inet of President McKinley and Secretary of State in

the cabinet of President Roosevelt. The defendants were

also represented by numerous other lawyers, as juniors

to Mr. Olney and Mr. Root.

The defendant Greenhut filed a motion to quash the

indictment, and all the other defendants demurred

thereto on the ground that the indictment was insufificient

in law and did not charge any offense created by any

statute of the United States.

Judge Thomas C. Nelson, who was then United

States District Judge for the District of Massachusetts,

decided the case in favor of the defendants on those

grounds, and because the indictment did not contain "a

distinct averment in the words of the statute or in any

equivalent language, that by means of the acts charged

the defendants had monopolized, or had combined or

conspired to monopolize trade and commerce among the

several states or with foreign nations." Accordingly,

Judge Nelson held the indictment to be insufficient under

the rules of criminal pleading to be a foundation of a

trial, and he ordered the indictment to be quashed and

rendered a judgment upon the demurrer.
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This indictment had already been held to be illegal by

three Federal Judges when three of the defendants, who

did not reside in Massachusetts, had been arrested else-

where for trial there, and when they applied to the Fed-

eral judges in their own localities to protect them from

transportation thither. Those three judges were Dis-

trict Judge Ricks, of the Northern District of Ohio, Cir-

cuit Judge Lacombe, of the Second Circuit, and Circuit

Judge Jackson, of the Sixth Circuit. All of them dis-

charged the petitioning prisoners from arrest on the

ground that the indictment did not state facts enough to

constitute a violation of the Sherman law. The three

opinions are printed in 51 Fed. Rep. 205; and 51 Fed.

Rep. 213; and 52 Fed. Rep. 104, respectively. The opin-

ion of Judge Jackson, in the last of these books, was

more comprehensive than the other two. He construed

the word "restraint" in the Sherman law to mean
"general restraint" and the word "monopoly"' to mean
"monopoly resulting from legal restriction."

3. United States vs. Nelson and others, 52 Fed. Rep.

646. This was an indictment of a considerable number
of men who were dealers in lumber, and each of whom
transacted sitch business in different states of the Union.

The indictment was based upon alleged violation of Sec-

tion 1 of the Sherman law, and was presented to the

United States District Court for the District of ]\Iinne-

sota by a Grand Jury for that district, in 1892. There
were twelve counts in the indictment, the first six of

which charged the alleged offense in the language of the

statute, and the last six of which set forth facts which
were claimed by the United States District Attorney to

constitute the offense.

The United States District Attorney for the District

of Minnesota represented the United States in this case,
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while the defendants were represented by W. E. Hale,

who filed a demurrer to all the counts of the indictment.

The facts upon which the indictment was based were

all stated in the seventh count, and were as follows

:

The defendants, on September 7, in Minneapolis, Min-

nesota, had agreed together that they would raise the price

of pine lumber fifty cents per thousand in the states of

Wisconsin, Minnesota, Iowa, Illinois and Missouri; and

in pursuance of that agreement they did thus raise that

price in those five states in which they transacted busi-

ness.

Judge R. R. Nelson, who was then United States Dis-

trict Judge for the District of Minnesota, sustained this

demurrer in October, 1892, on the ground that in his

opinion the facts stated in the indictment did not consti-

tute a violation of Section 1 of the Sherman law. That

opinion was based upon the fact that the only restraint

of interstate commerce charged in the indictment was

mutual restraint between the defendants, and did not in-

clude any extraneous restraint by them against any other

party. On that point Judge Nelson said : "An agreement

between a number of dealers and manufacturers to raise

prices, unless they practically control the entire com-

modity, cannot operate as a restraint upon trade. Com-

petition is not stifled by such an agreement, and other

dealers will soon force the parties to the agreement to

sell at a reasonable price."

This case was the first one brought under the Sher-

man law, the decision of which involved any debatable

question of the construction of that law. That debatable

question was the question whether the restraint of inter-

state and international commerce which is prohibited by

Section 1 of that law includes extraneous restraint of

other parties by the combination of men or corporations

exercising that restraint on the one hand ; or whether, on

the other hand, the prohibited "restraint" occurs when-
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ever the parties to the combination restrain each other

in respect of interstate or international commerce. The

decision of Judge Nelson was that such purely mutual

"restraint" does not constitute a violation of Section 1 of

the Sherman law.

4. United States vs. Trans-Missouri Freight Asso-

ciation, 53 Fed. Rep. 440; 58 Fed. Rep. 58. This was a

bill in equity filed in 1892 by the United States in the

United States Circuit Court for the District of Kansas

against eighteen railroad companies which were operat-

ing railroads west of the Missouri River, and which had

organized themselves into the Trans-Missouri Freight

Association.

The attorneys for the United States in this case were

J. W. Ady and S. R. Peters, while the defendants were

represented by nearly twenty attorneys, of whom the

most distinguished was John M. Thurston, then general

counsel for the Union Pacific Railway Company and

afterward, during six years, a United States Senator from

Nebraska.

The purpose of the bill was to obtain a decree dissolv-

ing that freight association and enjoining the eighteen

railroad companies and each of them from performing

the terms of a dertain agreement which they had made to

constitute that association, and which agreement was al-

leged in the bill to be a violation of the Sherman law of

July 2, 1890.

That agreement had been in effect ever since April 1,

1889, more than a year before the Sherman law existed,

and therefore nearly three years before this suit was
brought. That fact of priority of the agreement to the

statute was not held to be material to the litigation, be-

cause the bill was based upon what had been done after

the enactment of the statute in pursuance of the agree-

ment.
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That Trans-Missouri agreement is printed in full on

pages 456, 457, 458 and 459 of 53 Fed. Rep. Its avowed
purpose was mutual protection of the railroad com-

panies which were parties thereto, "by establishing and

maintaining reasonable rates, rules and regulations on all

freight traffic" which was to be conducted by those rail-

road companies throughout a specifically delineated and

designated territory, which included nearly one-half of

the whole surface of the United States, and extended

from the Missouri River on the east to the Pacific Ocean
on the west, and from the Dominion of Canada on the

north to the Republic of Mexico on the south.

The case was heard about the middle of 1892 by Judge
Riner, who was then the United States District Judge
for the District of Wyoming, but who was temporarily

holding the United States Circuit Court for the District

of Kansas. That hearing was based upon the complain-

ant's bill and the defendant's answer, without any repli-

cation and without any evidence, in pursuance of a well-

known equity practice which may be followed where the

complainant is satisfied that the defendant's answer is

true in respect of its statements of fact. If, in such a

case, the complainant omits to file any replication to that

answer the case is heard upon the bill and answer, and

on that hearing the answer is conclusively assumed to be

true in its statements of fact. This practice in this case

left nothing to be argued by counsel or decided by the

court, except the question whether the facts stated in the

answer constituted a violation of the Sherman law.

Those facts included a copy of the Trans-Missouri agree-

ment and a statement that the parties to that agreement

had been acting under it and in accordance therewith ever

since it went into effect on April 1, 1889.

Judge Riner construed that agreement to be a reason-

able mutual regulation between the eighteen railroad

companies of freight rates throughout the extensive ter-
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ritory covered by that agreement, and thereupon he de-

cided that neither that agreement nor anything done

under it constituted any violation of the Sherman law.

He based that decision upon two independent grounds.

One ground was that the Sherman law did not, in his

opinion, apply to interstate transportation of commodities

by common carriers. The other ground was that even if

that law did apply to such interstate transportation, it

should be construed as not applying to any reasonable

regulation of freight rates between competing common
carriers.

For either, and particularly for both of these reasons,

Judge Riner decreed the bill of complaint to be dismissed,

and it was dismissed. 53 Fed. Rep. 456.

An appeal from Judge Riner's decision and decree was

promptly taken by the United States to the United States

Circuit Court of Appeals for the Eighth Circuit, and in

pursuance of that appeal the case was heard by that

court before three judges, who were Judge Walter H.

Sanborn, who then was and still is one of the Circuit

Judges for the Eighth Circuit; Judge Oliver P. Shiras,

who was then United States District Judge for the North-

ern District of Iowa, and Judge Amos M. Thayer, who
was United States District Judge for the Eastern Dis-

trict of Missouri.

• In 1893 Judge Sanborn delivered the opinion of the

Circuit Court of Appeals, which affirmed the decree

which Judge Riner had rendered in the Circuit Court in

1892. But Judge Shiras dissented from that affirmance

and filed an elaborate opinion in support of his dissent.

Judge Sanborn did not base the affirmance of Judge
Riner's decision, even partly, upon Judge Riner's view

that the Sherman law had no application to restraint of

interstate or international transportation of commodities

by common carriers. But he did express the agreement

of the majority of the judges of the Circuit Court of Ap-
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peals with Judge Riner's view that the prohibitions of

Section 1 of the Sherman law are limited to unreasonable

restraints of interstate or international commerce, and he

stated the conclusion of the majority of the judges in

the following paragraph:

"The result is that neither this contract nor the as-

sociation formed under it can be held to be obnoxious

to the provisions of the Anti-Trust Act, in view of the

facts admitted by the pleadings in this suit, and in the

absence of other evidence of their consequences and

effect." 58 Fed. Rep. 83.

Judge Shiras expressed the result and conclusion of

his own investigation of that question in the following

paragraph at the end of his dissenting opinion, 58 Fed.

Rep. 100:

"In my judgment, the right to insist upon free com-

petition between railway companies engaged in carrying

on interstate commerce is a right which belongs to the

public, of which it cannot be deprived except by its own
consent, and every contract or combination between these

public corporations which tends to remove the business

carried on by them from the influence of free competi-

tion tends to deprive the public of this right, of neces-

sity tends to subject interstate commerce to burdens

which are a restraint thereon, is inimical to the public

welfare, is contrary to public policy, and in contraven-

tion of both the language and spirit of the anti-trust act

of July 2, 1890."

An appeal was taken by the United States from the

decision of the Circuit Court of Appeals for the Eighth

Circuit in this case, to the Supreme Court of the United

States. But, inasmuch as the prosecution and argument

of that appeal was conducted during President Cleve-

land's administration, an explanation of the history and

result of that appeal is now relegated to the next chap-

ter of this book.
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5. United States vs. Patterson and others, 55 Fed.

Rep. 605. This was an indictment in the United States

Circuit Court for the District of Massachusetts, returned

in January, 1893, against the members of a combination

formed for the purpose of controlling the price of cash

registers. The indictment comprised eighteen counts, the

first ten of which were based upon Section 1, and the

last eight of which were based upon Section 2 of the

Sherman law of July 2, 1890. The first half of each set

of counts alleged the conspiracy without alleging any

overt acts performed in pursuance of the conspiracy.

The second half of each set of counts repeated the al-

legations of the first half, and added thereto allegations

of overt acts. The defendants filed a demurrer to the in-

dictment by H. W. Chaplin, their attorney; the United

States being represented by Frank D. Allen, United

States District Attorney for the District of Massa-

chusetts.

That demurrer in February, 1893, was argued before

Judge Putnam, who then was and still is one of the

United States Circuit Judges for the First Judicial Cir-

cuit. At the time of that argument Mr. Allen filed an

able and elaborate brief in support of the indictment on

behalf of the United States ; while Elihu Root and John

D. Lindsay filed another elaborate brief in support of the

indictment on behalf of certain private persons, and

while Mr. Chaplin filed a still more elaborate brief on

behalf of the defendants. Those three briefs are

printed on pages 607 to 638 inclusive, of 55 Fed. Rep.

;

and they are all worthy to be read by those who have

occasion and have time to study in detail such views of

the Sherman law as were held and expressed by able men
at the time of the Patterson case.

The decision of Judge Putnam was to sustain two
counts in each of the two sets of counts of the indict-

ment and to quash the other fourteen counts. The dis-
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tinctions which Judge Putnam drew between the counts

to be quashed and the counts to be sustained were based

upon his construction of Sections 1 and 2 of the Sher-

man law, for according to that construction, some of the

counts could stand, while the others could not. For this

reason the significance of this Patterson case resides in

the views which Judge Putnam took of the meaning of

Sections 1 and 2 of the Sherman law. Those views were

the following:

The words "trade" and "commerce" are synonymous

in the Sherman law.

The word "monopolize" in the Sherman law means

"engrossing or controlling the market."

The word "restraint" in the Sherman law does not in-

clude boycotts or strikes.

The word "restraint" does not include driving away

competitors, except where that conduct operates to

grasp, engross and monopolize the field, from which

those competitors are driven away.

The first two of these Putnam views are still tenable;

but the last two were afterward overruled by the Supreme

Court, as will be explained hereafter, when certain de-

cisions of that tribunal are reached for exposition.

Judge Putnam, in overruling the defendants' demurrer

as to four counts in the indictment, gave leave to the de-

fendants to answer or plead to those counts. But be-

fore defending themselves against the indictment any

further the defendants extended their combination by re-

ceiving into its fold those competitors for interfering

with whom the indictment had been found.

Thereupon the Attorney General, Mr. Richard Olney,

who had succeeded to that office in the meantime,

dropped the case and it was never prosecuted any further.

The five cases which have been explained in this chap-

ter were all the cases which were brought anywhere on
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behalf of the United States for violation of the Sherman

law during President Harrison's administration, except

two other cases which were brought near the end of that

administration, but were not adjudicated until after the

beginning of the second administration of President

Cleveland, and which two cases will be explained under

that head in the next chapter.

Four of the five cases which were adjudicated during

the administration of President Harrison were failures,

and the Jellico Mountain case, which succeeded, was so

plain a case that it could not fail.

During the thirty-two months of President Harrison's

administration which passed between his approval of tlie

Sherman law on July 2, 1890, and the end of his admin-

istration, on Alarch 4, 1893, there existed many great

combinations, in the form of trusts, which were engaged

in restraint of interstate commerce contrary to Section

1 of the Sherman law, according to any construction of

that section. Among these were the Standard Oil Trust,

the Cotton Seed Oil Trust, the Beef Trust, the Sugar

Trust, the Whiskey Trust, the Cordage Trust, the Barbed

Fence Wire Trust and many others. It then was, and

long has been, claimed in Congress and among the

people that these trusts had acquired a power which

was dangerous to the whole country, and that their exist-

ence was directly antagonistic to its peace and prosper-

ity. These facts were so well known to have been true

during the administration of President Harrison that

they were mentioned in these terms by Mr. Justice Peck-

ham when he was delivering one of the opinions of the

United States Supreme Court in 1897, and on page 319

of volume 166 of the reports of that tribunal.

Any careful historian of the Sherman law must nat-

urally wonder why the Attorney General of the United

States, during the administration of President Harrison,

omitted to bring any prosecution under that law against
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any of the great trusts which then existed and were gen-

erally believed to be violating that law, except one feeble

indictment which he caused to be brought into the

United States District Court for the District of Massa-

chusetts against the Whiskey Trust, and which indict-

ment was quashed for non-conformity to the rules of

pleading in criminal cases, and one feeble case in equity,

which he brought against the Knight Company and

which, though afterward prosecuted in the Cleveland ad-

ministration, was never prosecuted successfully.

The Attorney General of the United States throughout

the administration of President Harrison was William

Henry Harrison Miller, who had been practicing law in

partnership with President Harrison in Indianapolis. In-

diana, during the fifteen years last preceding the begin-

ning of President Harrison's administration.

Though Section 4 of the Sherman law made it the

duty of the Attorney General, through the several Dis-

trict Attorneys of the United States, "to institute pro-

ceedings in equity to restrain" all violations of that law,

and although that law was undeniably being violated by

many combinations in restraint of interstate and inter-

national commerce throughout the thirty-two months of

President Harrison's administration which passed after

the enactment and approval of that law, Attorney Gen-

eral Miller did not even mention the subject of that

statute, or of his duty under it, in his annual report of

December 1, 1890, nor in his annual report of December

1, 1891. He did devote a page to those subjects in his

annual report of December 1, 1892. On that page he

mentioned the unsuccessful prosecution of Greenhut and

others, and explained that case and its result, though less

fully than it has been explained in this chapter of this

book. He also mentioned that two other cases had been

brought in equity under the Sherman law in the Eastern

District of Louisiana and the Eastern District of Penn-
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sylvania, respectively, though neither of those cases had

reached any adjudication at that time. He did not, in his

report, state the name of either of those cases, but he

described them well enough to furnish a foundation for

their identification with the two cases which have al-

ready been mentioned herein as having been brought

near the end of the Harrison administration, but which

were not adjudicated until after the beginning of the

second administration of President Cleveland and which

are the first two cases explained under that head in the

next chapter.

Attorney General Miller appears never to have reported

to Congress anything else on this subject, except what

he stated in his annual report of December 1, 1892, in the

last paragraph of the page which he devoted to this sub-

ject in that report, and which paragraph was as follows

:

"Investigations have been made in reference to other

alleged violations of this law by other alleged combina-

tions of persons and corporations. As was to have been

expected, it has been found, in all cases investigated, that

great care and skill have been exercised in the formation

and manipulation of these combinations so as to avoid the

provisions of this statute, and, as has been seen in the

proceedings growing out of the indictments in Massa-

chusetts, these efforts have not been without success. It

is hoped, however, that in the cases commenced, the valid-

ity of this statute and its applicability to the abuses which

have become very common in the business of the country

under the name of trusts may be demonstrated. If so,

the investigations made and the evidence accumulated in

cases where no proceedings have been commenced will

be valuable."

When he made this, his only report to Congress, rele-

vant to what he had done toward enforcing the Sherman
law, Attorney General Miller could foresee that his duty

in that direction would end less than one hundred days
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later, for he knew that on the fourth day of the following

March President Harrison would be succeeded by Presi-

dent Cleveland and he would be succeeded by a new At-

torney General. Under these circumstances his report to

Congress cannot be construed to be a strong document

on this subject, nor to constitute a record of strenuous

performances of official duty.

Three litigations between private parties, relevant to

the Sherman law, occurred during President Harrison's

administration. Those three litigations were the follow-

ing:

1. American Biscuit & Manufacturing Co. vs. Klotz

and another, 44 Fed. Rep. 721. This was a bill in equity,

filed in the latter part of 1890 in the United States Cir-

cuit Court for the Eastern District of Louisiana. The

bill prayed that a receiver might be appointed by the

court to take charge of a biscuit and candy factory ,in

Louisiana which the defendants, composing the firm of

B. Klotz & Company, had sold to the complainant for

$301,000, which was paid by conveying to the sellers a

portion of the stock of the complainant corporation, but

which sale the defendants afterward repudiated without

resort to any legal proceedings. They proceeded to hold

possession of the factory adversely to the complainant,

instead of continuing to hold that possession as agents of

the complainant, as the defendants had done, for a time

after the date of the sale.

The motion for the appointment of the receiver was

heard by Circuit Judge Pardee and District Judge Bill-

ings, sitting together on this occasion. Those judges

concurred in deciding the case on January 8, 1891, and

in holding that while a case fqr a receiver was otherwise

presented, the prayer for the receiver would be denied,

on the ground that the purchase of the factory by the
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complainant was a part of a combination of thirty-five

similar factories located in twelve different states of the

Union, and that that combination appeared to be un-

lawful under the Sherman law of July 2, 1890, and also

under the Anti-Trust law of Louisiana, which was enacted

by the legislature of that state, and approved by the

governor July 5, 1890; and on the ground that a court

of equity would not, by the appointment of a receiver,

aid the complainant to perfect its unlawful combina-

tion.

The Anti-Trust statute of Louisiana of July 5, 1890,

was partly copied from the Sherman law, or rather from

the Hoar draft of that law, which was reported to the

United States Senate from its Judiciary Committee on

April 2, 1890, and enacted without any change on July

2, 1890. The principal difference between the two

statutes consisted in the fact that whereas the Sherman

law prohibited restraint or monopolization of interstate

or international commerce, the Louisiana statute pro-

hibited restraint or monopolization of commerce within

the limits of that state.

The most important sections of the Louisiana statute

were as follows:

"Section 1. That every contract, combination in the

form of trust, or conspiracy in restraint of trade or com-

merce, or to fix or limit the amount or quantity of any

article, commodity, or merchandise to be manufactured,

mined, produced, or sold in this state, is hereby declared

illegal."

Sec. 3. That every person who shall monopolize, or

attempt to monopolize, or combine or conspire with any

other person or persons to monopolize, any part of the

trade or commerce within the limits of this state, shall

be deemed guilty of a misdemeanor, and, on conviction

thereof, shall be punished by a fine not exceeding five

thousand dollars, or by imprisonment not exceeding one
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year, or by both said punishments, in the discretion of

the court.

The decision of the court in this case was made in

pursuance of one of the historic maxims of courts of

equity, namely, "He who comes into equity must do so

with clean hands." In pursuance of this maxim, courts

of equity properly decline to enforce any unlawful con-

tract. It follows from this principle of equity juris-

prudence that those who embark their property in com-

binations which violate the Sherman law are trusting

their property to their confederates, and cannot get any

assistance from any court of equity toward preventing

those confederates from cheating them.

2. Bishop vs. American Preservers' Company, and

others, 51 Fed. Rep. 272. This was an action at law

brought early in 1892, in the United States Circuit Court

for the Northern District of Illinois, for injuries alleged

to have been sustained by the plaintiff as a result of acts

done by the defendants, in violation of the Sherman law.

The declaration in the case stated that the plaintiff had

formerly been engaged in the business of manufactur-

ing preserves of fruit in Chicago, and that he had en-

tered into a combination or trust with the defendants,

Ryan and Dougherty, who had been engaged in similar

business; and that the purpose of that combination was

to advance the prices of such preserves, and that the

name of it was the "American Preservers' Trust;" and

that afterward the managers of that combination took in

additional manufacturers of preserves and organized a

corporation under the laws of West Virginia, named the

"American Preservers' Company," to take the place of

the "American Preservers' Trust." The declaration also

stated that after the plaintiff had transferred his factory

and business to that company, the company brought an

action of replevin in one of the state courts sitting in
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Chicago, and took possession of that factory and its

contents, away from the plaintiff, who had been manag-

ing it for awhile, as agent of the company or trust; and

that the company had also brought an action at law in

the United States Circuit Court against the plaintiff to

recover $3,000, in pursuance of some right of action

which the company or trust claimed to have against the

plaintiff.

The defendants filed a demurrer to this declaration;

and Judge Blodgett, who was then the United States

District Judge for the Northern District of Illinois, de-

cided that the demurrer was good in point of law, be-

cause the declaration was bad in point of law; and that

its badness was due to the fact that the two suits which

had been brought by the defendants against the plaintiff

had not yet been decided, and that the bringing of them

did not constitute any ground of legal complaint against

the parties who brought them. On this point the court

said that "The commencement of a suit at law is an

assertion of a right, in a manner provided by law; and

persons so commencing suits cannot be subjected to other

actions for having done so. The remedy of the party

so sued is in defending the suit, and, if he is successful

in his defense he recovers costs, and sometimes damages."

3. Blindell and others vs. Hagen and others, 54 Fed.

Rep. 40. This was a bill in equity, filed about the be-

ginning of 1893, in the United States Circuit Court for

the Eastern District of Louisiana. The bill stated that

the complainants belonged to the Kingdom of Great

Britain, and were the owners of the steamship "Vio-

lante" which they used in transportation between New
Orleans and Liverpool; and that the defendants were
citizens of Louisiana, who had combined to prevent the

complainants from obtaining in New Orleans a crew
of mariners to serve on their ship, and that this interfer-
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ence of the defendants was restraining the business of

international transportation of the complainants from

the United States to Great Britain.

The bill prayed for an injunction to restrain the de-

fendants from any further interference with the business

of the complainants. This prayer was based upon two

grounds, namely: (I) The Sherman law, and (2) the

general rule of equity jurisprudence, which provides that

equity has jurisdiction to restrain defendants from tres-

passing upon the rights of complainants, where the in-

jured party has no plain and adequate remedy for such a

trespass by means of an action at law.

The case was decided by Judge Billings, who was then

the Unitetd States District Judge for the Eastern District

of Louisiana. He decided the Sherman law was not

applicable to the case, because that law gives no right to

bring an action in equity, except to the United States,

and confines actions brought under it by private parties

to actions at law for triple damages and costs and at-

torney's fees.

Judge Billings also decided that the bill of complaint

was properly based upon its second ground. But that

decision had no relevancy to the Sherman law, and is

mentioned here only to show that justice did not fail in

this Blindell case.

The foregoing statements and explanations in this

chapter show that nothing affirmative was accomplished

in any court under the Sherman law during the first

thirty-two months of its existence, ending March 4, 1893,

except in the one case of the United States vs. Jellico

Mountain Coal Company and others. Moreover, that

was so plain a case that its decision did not involve

any decision of any debatable question relevant to the

Sherman law. So also, the particular combination in

restraint of interstate commerce, which was suppressed
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in that case, was so limited in its field of operation that

no extensive benefit resulted from its suppression.

For these reasons it is apparent that the Sherman law

was never used to any considerable extent as an instru-

ment for the promotion of justice or for the prevention

of injustice, at any time prior to the end of the admin-

istration of President Harrison.



CHAPTER V.

THE SHERMAN I,AW DURING CLEVELAND'S ADMINISTRATION

The second administration of President Cleveland ex-

tended from March 4, 1893, to March 4, 1897. The
first Attorney General during that administration was

Richard Olney of Boston, Massachusetts, who held that

office until he was appointed to be Secretary of State

about the first of June, 1895. His successor was Judson

Harmon of Cincinnati, who is now Governor of Ohio,

and who continued to be Attorney General until the end

of President Cleveland's administration in March, 1897.

During the four years of that administration the num-

ber of cases which the United States prosecuted under

the Sherman law was ten; and the history of that ad-

ministration in respect of the Sherman law is substan-

tially coincident with the history of those ten cases during

those four years. Those ten cases were the following:

1. United States vs. Workingmen's Amalgamated

Council of New Orleans and others, 54 Fed. 994, and

57 Fed. Rep. 85. This was an action in equity, which

was begun in the United States Circuit Court for the

Eastern District of Louisiana, shortly before the end

of President Harrison's administration, but which was

not adjudicated until March 25, 1893, after the begin-

ning of President Cleveland's administration. The at-

torney for the United States was F. B. Earhart, then

United States District Attorney for the Eastern District

of Louisiana; while the defendants .were represented

by three or four attorneys. The object of the suit was
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to get an injunction from the court against the defend-

ants to prevent them from further prosecution of a gen-

eral strike or cessation of labor, which had been ordered

and carried on by the "Amalgamated Council," and

which council was the general labor organization to

which the other defendants belonged. In support of its

prayer for such an injunction, the bill of complaint

stated that the strike sought to be enjoined was operating

to restrain general business in New Orleans, including

the interstate and international commerce which had

been flowing through that city.

The defendants interposed six defenses, namely: 1.

The strike had ended, and there was therefore no need

for an injunction. 2. The Sherman law was not applica-

ble to combinations of laborers. 3. The defendants' an-

swer being under oath and denying all the allegations

of the bill no injunction could issue in pursuance of the

bill. 4. The evidence in the case was insufficient to

prove the allegations of the bill. 5. The origin and pur-

pose of the defendants' labor organization was innocent

and lawful. 6. The object of the strike had been to

compel employers to employ no laborers except those

belonging to the Union, which effort if accomplished

would not result in any restraint of commerce.

The motion for the injunction was heard by Judge
Billings, who was then the United States District Judge

for the Eastern District of Louisiana. He overruled, all

six of the defendants' defenses, and granted the injunc-

tion prayed for in the bill. Only two of those defenses

related to the construction of the Sherman law; and

therefore there is no present occasion to explain the

other four defenses, or why Judge Billings overruled

them.

The two defenses which related to the Sherman law

were those numbered 2 and 6, respectively. In over-

ruling the second defense, Judge Billings said

:
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"I think the Congressional debates show that the

statute had its origin in the evils of massed capital; but

when the Congress came to formulate the prohibition

which is the yardstick for measuring the complainant's

right to the injunction, it expressed it in these words:

'Every contract or combination in the form of trust, or

otherwise, in restraint of trade or commerce among the

several states or with foreign nations, is hereby declared

to be illegal.' The subject had so broadened in the minds

of the legislators, that the source of the evil was not re-

garded as material, and the evil in its entirety was dealt

with. They made the interdiction include combinations

of labor, as well as of capital; in fact, all combinations

in restraint of commerce, without reference to the char-

acter of the persons who entered into them. It is true

that this statute has not been much expounded by judges,

but as it seems to me, its meaning, as far as relates to

the sort of combinations to which it is to apply, is mani-

fest, and that it includes combinations which are com-

posed of laborers acting in the interest of labor."

In overruling the sixth defense. Judge Billings said:

"The combination setting out to secure and compel the

employment of none but union men in a given business,

as a means to effect this compulsion, finally enforced a

discontinuance of labor in all kinds of business, includ-

ing the business of transportation of goods and mer-

chandise which were in transit through the City of New
Orleans, from state to state, and to and from foreign

countries. I do not think there can be any question

but that that combination of the defendants was in re-

straint of commerce."

The defendants prosecuted an appeal from the deci-

sion of Judge Billings to the United States Circuit Court

of Appeals for the Fifth Circuit; but that tribunal af-

firmed the decision of Judge Billings, as being fully

justified by the case as presented to him, saying that all
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of the defendants' defenses were "well summarized, dis-

cussed and disposed of in the very able opinion of the

judge of the Circuit Court."

^ 2. United States vs. E. C. Knight Co. and others,

60 Fed. Rep. 306, and 60 Fed. Rep. 934, and 156 U. S. 1.

This was an action in equity, which was begun in the

United States Circuit Court for the Eastern District of

Pennsylvania, in the last year of President Harrison's

administration, but which was not adjudicated until it

was first decided on January 30, 1894, by Judge Butler,

who was then the United States District Judge for the

Eastern District of Pennsylvania. The bill was based

upon the fact that the American Sugar Refining Com-
pany, a New Jersey corporation, which had been produc-

ing about sixty-five per cent, of all the refined sugar

produced in the United States, had purchased all the

stock of the E. C. Knight Company, and of three other

Pennsylvania corporations, and which four companies

had been engaged in refining sugar in Philadelphia,

where they had produced about thirty-three per cent, of

all the refined sugar in the United States; and upon the

fact that the American Sugar Refining Company had

paid for the stock thus purchased by issuing to the sell-

ing stockholders some stock in the American Sugar Re-

fining Company, which was newly issued for that pur-

pose. It was proved in the case, that after that acquire-

ment by the American Sugar Refining Company of the

stock of the four Pennsylvania corporations, those cor-

porations continued to refine sugar in their Philadelphia

refineries, and indeed, increased their production thereof.

The attorneys for the United States in this case were

Ellery P. Ingham, the United States District Attorney

for the Eastern District of Pennsylvania, and his as-

sistant, Robert Ralston; while the attornej's for the de-

fendants were John G. Johnson and R. C. McMurtrie.
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The attorneys for the United States claimed that the

facts constituted a violation of Section 1 and also a

violation of Section 2 of the Sherman law. The essential

question involved in the case was the question whether

those facts constituted a combination to restrain inter-

state or international commerce, or constituted an at-

tempt to monopolize any interstate or international com-

merce, on the one hand; or, on the other hand, whether

those facts related only to the manufacture of refined

sugar in one city of one state, and therefore did not

relate to any interstate or international commerce. Judge

Butler decided this question in favor of the latter view,

and thereupon ordered the bill to be dismissed.

An appeal was taken and prosecuted by the United

States from this depision of Judge Butler to the United

States Circuit Court ^of Appeals for the Third Circuit,

but the decision of jjidge Butler was affirmed by that

tribunal on March 26,.^ 1894, in an opinion which is re-

ported on page 934 oi. Volume 60 of the Federal Re-

porter. That court on chat occasion was held by Circuit

Judges Acheson and Dallas, and District Judge Green.

The case was argued fcr the United States by Ellery

P. Ingham and Samuel F. Phillips; and by John G.

Johnson for the defendants. The opinion of the court

was delivered by Judge Dallas, and was to the effect that

the doings of the defendants, which were complained of

in the bill and proved in the evidence, related to the

manufacture of refined sugar in one city of on,e state,

and did not constitute any restraint of interstate or

international commerce.
'

The United States took and prosecuted an appeal from

the foregoing decision of the Circuit Court of Appeals

for the Third Circuit, to the Supreme Court of the

United States. That appeal was argued in that court

on October 24, 1894, by Lawrence Maxwell, Jr., Solici-

tor General of the United States, and by Mr. Samuel F.
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Phillips, as counsel; and was argued for the defendants

by Mr. John C. Johnson.

Chief Justice Fuller on January 21, 1895, delivered the

opinion of the Supreme Court, affirming the decision of

the Circuit Court of Appeals, 156 U. S. 1. But Justice

Harlan at the same time delivered a dissenting opinion,

holding that the decision of the Circuit Court of Appeals

was wrong. 156 U. S. 18.

This Knight case was the first case involving the Sher-

man law which was adjudicated in the Supreme Court,

and the conflicting views of Chief Justice Fuller and

Justice Harlan, which were developed in that case, are

very important to be understood.

The views of Chief Justice Fuller are sufficiently set

forth in the following extracts from his opinion:

"By the purchase of the stock of the four Philadelphia

refineries with shares of its ow i stock, the American

Sugar Refining Company acquirejd nearly complete con-

trol of the manufacture of rffined sugar within the

United States."

"The fundamental question is, whether conceding that

the existence of a monopoly in manufacture is estab-

lished by the evidence, that monopoly can be directly

suppressed, under the act of Congress, in the mode at-

tempted by this bill."

"The argument is that the power to control the manu-

facture of refined sugar is a monopoly over a necessary

of life, to the enjoyment of which by a large part of the

population of the United States, interstate commerce is

indispensable, and that, therefore, the general govern-

ment in the exercise of the power to regulate commerce
may repress such monopoly directly, and set aside the

instruments which have created it."

"Doubtless the power to control the manufacture of a

given thing involves, in a certain sense, the control of its

disposition; but this is a secondary and not the primary
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sense; and although the exercise of that power may re-

sult in bringing the operation of commerce into play, it

does not control it, and affects it only incidentally and

indirectly. Commerce succeeds to manufacture, and

is not a part of it. The power to regulate commerce
is the power to prescribe the rule by which commerce

shall be governed, and is a power independent of the

power to suppress monopoly. But it may operate in re-

pression of monopoly, whenever that comes within the

rules by which commerce is governed, or whenever the

transaction is itself a monopoly of commerce."

"The fact that an article is manufactured for export

to another state does not of itself make it an article of

interstate commerce, and the intent of the manufacturer

does not determine the time when the article passes from

the control of the state and belongs to commerce."

"The contracts and acts of the defendants related ex-

clusively to the acquisition of the Philadelphia refineries,

and the business of sugar refining in Pennsylvania, and

bore no direct relation to commerce between the states

or with foreign nations."

"The Circuit Court declined, upon the pleadings and

proofs, to grant the relief prayed and dismissed the bill,

and we are of opinion that the Circuit Court of Appeals

did not err in affirming that decree."

The pivotal point in the statement and argument of

Chief Justice Fuller was where he said that "the con-

tracts and acts of the defendants related exclusively to

the acquisition of the Philadelphia refineries and the

business of sugar refining in Pennsylvania, and bore no

direct relation to commerce between the states or with

foreign nations." 156 U. S. 17, lines 3 to 7.

This statement of the Chief Justice amounted to say-

ing that there was no evidence that any of the defendants

sold any sugar outside of the State of Pennsylvania;

though the Chief Justice elsewhere in his opinion as-
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sumed it to be probable that much of the sugar thus sold

in Pennsylvania was resold in other states by the first

purchasers thereof; and that the defendants knew, or

had reason to know, that much of the sugar sold by

them in Philadelphia would be transported to other states

and resold therein. The surprising point in this Knight

case resides in the fact that the United States appears

therein to have brought a suit against the defendants for

manufacturing sugar in Pennsylvania; whereas the suit

ought to have been brought for monopolistic selling in

many different states the sugar they manufactured in

Pennsylvania and also the sugar they manufactured in

New York.

The American Sugar Refining Company, when the

Knight case was begun in 1892, was a typical combination

in the form of a holding company, owning the capital

stock of several other corporations which were engaged

in manufacturing and selling refined sugar, as well as

being itself a manufacturing corporation engaged in

making and selling refined sugar. The entire scheme of

the American Sugar Refining Company included manu-

facturing refined sugar in particular states of the Union,

and included also monopolistic selling the refined sugar

thus made in many other states of the Union. In so far

as that business covered the monopolistic selling of refined

sugar in interstate commerce, it was undeniably a viola-

tion of Section 1 of the Sherman law, because that part

of its business was done in pursuance of a combination

in restraint of interstate commerce. But in so far as

the business consisted in manufacturiTig refined sugar in

particular states, it did not constitute any violation of

the Sherman law; because manufacturing is not com-
merce, and being necessarily localized, is not an interstate

transaction. But for some reason, which has never been

publicly explained, the attorneys for the United States

in the Knight case based that suit upon a portion only
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of that portion of the American Sugar Refining Com-
pany's business which did not violate the Sherman law,

instead of basing that suit upon the whole of that por-

tion of that business which did violate the Sherman law.

For that reason that suit failed in the Circuit Court, and

in the Circuit Court of Appeals, and in the Supreme
Court, as it should have been expected to do before it

was begun.

Justice Harlan was so shocked at this failure of jus-

tice that he diligently sought out some course of reason-

ing upon which the suit might be sustained, even upon

the ground upon which it was based. That diligent

search resulted in his dissenting opinion of more than

ten thousand words, which is printed on pages 18 to 46,

inclusive, of Volume 156, of the United States Reports.

That dissenting opinion was a very valuable contribution

to the legal literature of the Sherman law, and covers a

much wider range of discussion than the opinion of the

majority of the court, which was delivered by Chief Jus-

tice Fuller. But in the midst of a remarkable exhibi-

tion and record of learning upon the general subject,

Justice Harlan took direct issue with Chief Justice Ful-

ler upon the pivotal point of the case. He did this by

stating and contending that a suppression of competition

between corporations theretofore engaged in manufac-

turing sugar in a particular state, and selling it in that

state, constituted a restraint of interstate commerce, be-

cause it deprived citizens of other states of the right to

go to that state and purchase sugar under competitive

conditions, to be afterward transported by them to their

own states and sold there. It was precisely to this ef-

fect that he wrote in his dissenting opinion

:

"In my judgment the citizens of the several states

composing the Union are entitled, of right, to buy goods

in the state where they are manufactured, without being

confronted by an illegal combination whose business ex-
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tends throughout the whole country, and which prevents

such buying except at prices arbitrarily fixed by it. I

insist that the free course of trade among the states can-

not co-exist with such combinations." 156 U. S. 37, lines

10 to 18.

It was while this Knight case was pending in the Cir-

cuit Court, about a year after it was begun, and about

two months after it was decided by Judge Butler in that

court, that Attorney General Olney sent to Congress his

first annual report of December 1, 1893. That report

devoted nearly two pages to the Sherman law ; and those

pages indicated that Mr. Olney was inclined to minimize

that law almost to the vanishing point. The first para-

graph of his report of 1893 relevant thereto was as

follows

:

"There has been, and probably still is, a widespread

impression that the aim and effect of this statute are to

prohibit and prevent those aggregations of capital which

are so common at the present day, and which are some-

times on so large a scale as to control practically all the

branches of an extensive industry. It would not be use-

ful, even if it were possible, to ascertain the precise pur-

poses of the framers of the statute. It is sufficient to

point out what small basis there is for the popular im-

pression referred to."

In the next paragraph of his report he stated that it

had been held that railroad companies engaged in inter-

state transportation were not within the purview of the

statute. This was an allusion to the decision which

Judge Riner had made in November, 1892, in the Trans-

Missouri case, but which the Circuit Court of Appeals

for the Eighth Circuit in October, 1893, had expressly

declined to affirm, and which, as we shall hereafter see,

was afterward reversed by the United States Supreme
Court.

The next paragraph of Attorney General Olney's re-
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port stated with approval what he understood to be five

points adjudicated by Judge Jackson in the habeas corpus

case of in re Greene, reported in 52 Fed. Rep. 104.

Speaking of Judge Jackson's opinion in that case, Attor-

ney General Olney proceeded as follows:

"His conclusions, as briefly summarized, are: (1)

That Congress cannot limit the right of state corpora-

tions or of citizens in the acquisition, accumulation and

control of property; (2) that Congress cannot prescribe

the prices at which such property shall be sold by the

owner, whether a corporation or individual; (3) that

Congress cannot make criminal the intents and purposes

of persons in the acquisition and control of property

which the states of their residence or creation sanction;

(4) that "monopoly,'-' as prohibited by the statute, means

an exclusive right in one party, coupled with a legal re-

striction or restraint upon some other party which pre-

vents the latter from exercising or enjoying the same

right; (5) and that contracts in restraint of trade and

commerce as prohibited are contracts in general restraint

thereof, and such as would be void at common law inde-

pendently of any statute."

Attorney General Olney concluded his report of 1893

upon this subject by severely criticising, without men-

tioning by name, the decision which had lately been ren-

dered by Judge Billings in the case of the United States

vs. Workingmen's Amalgamated Council of New Or-

leans and others, saying that that decision illustrated the

perversion of a law from the real purpose of its authors.

In these ways Attorney General Olney, in his annual

report of December 1, 1893, to Congress, administered

to the Sherman law all the blows that anybody could

have thought of at that stage of its history; and that

report to Congress, as Attorney General, does not indi-

cate any diminution of that unfriendly attitude toward

that statute, which Mr. Olney had taken the year before,
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when he was successfully defending the "Whiskey

Trust" against that statute in the United States District

Court for the District of Massachusetts, in the case of

the United States vs. Greenhut and others.

3. United States vs. Elliott and others, 62 Fed. Rep.

801. This was a case in equity, begun in July, 1894, by

the United States against certain members of the Ameri-

can Railway Union, including Eugene V. Debs, then

president of that union.

The bill of complaint stated that the defendants had

combined to prevent several railroad companies, speci-

fied in the bill, whose lines radiated from St. Louis, and

which were engaged in interstate commerce, from con-

ducting their customary business of transporting freight

and passengers between points in Missouri and points in

adjoining states, to which their several lines extended.

The bill stated that in pursuance of that combination, the

defendants had induced persons in the employ of said

railroad companies to quit work, and to prevent those

companies from securing other operatives to run their-

railroad trains.

On the basis of this bill of complaint, the United States

presented to Judge Thayer, who was then United States

District Judge for the Eastern District of Missouri, a

motion for a preliminary injunction, restraining the de-

fendants until final hearing of the case, from continuing

to promote the railroad "strike" described in the bill of

complaint. That strike was a part of that so-called

"Debs" railroad strike, which occurred on many of the

railroads in the United States in the summer of 1894,

and which was a "sympathetic" strike, instituted in aid

of the strike which had been begun earlier in the summer
by the employees of the Pullman Palace Car Company,
in the car shops of that corporation near Chicago, Illinois.

Judge Thayer, in passing upon the motion for the in-
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junction, said: "A combination whose professed object

is to arrest the operation of railroads, whose lines extend

from a great city into adjoining states, until such roads

accede to certain demands made upon them, whether

such demands are in themselves reasonable or unreason-

able, just or unjust, is certainly an unlawful conspiracy

in restraint of commerce among the states."

For this reason Judge Thayer granted the injunction

prayed for in this case. 9

4. United States vs. Agler, 62 Fed. Rep. 824. This

was a proceeding begun in July, 1894, in the United

States Circuit Court for the District of Indiana, to pun-

ish the defendant for contempt of court, said to reside

in his disobedience of an injunction which had been is-

sued by that court against certain members of the Amer-
ican Railway Union, to restrain them from promoting

in Indiana, or elsewhere, another part of the "Debs"

railroad strike. This proceeding failed, because Judge

Baker, before whom it was brought for adjudication,

found that the affidavit upon which it was based was

defective in many respects, and particularly in that it

did not allege that the defendant had done anything in

combination with anybody else toward promoting any

part of the "Debs" strike.

5. United States vs. Debs and others, 64 Fed. Rep.

724. This was a proceeding in the United States Circuit

Court for the Northern District of Illinois in July, 1894,

which was brought by the United States to punish

Eugene V. Debs and other officers of the American Rail-

way Union, for violation of an injunction which had been

issued by that court, to restrain those defendants from

promoting those parts of the Debs strike which had oc-

curred within the jurisdiction of that court, and particu-
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larly that portion of that strike which had occurred on

the Atchison, Topeka and Santa Fe Failroad.

The attorneys for the United States in this proceeding

were T. E. Milchrist, the United States District Attorney

for the Northern District of Illinois, and Edwin Walker

;

while the interests of that railroad company were repre-

sented by E. A. Bancroft and John S. Miller; and while

the defendants were represented by Clarence S. Darrow,

W. W. Erwin and S. S. Gregory.

The injunction which was claimed to have been violated

by the defendants had been issued without notice to the

defendants, in pursuance of a bill in equity which was

based upon Section 1 of the Sherman law. After that

injunction was issued, knowledge of its existence and

character was conveyed to the defendants, but they con-

tinued to do what the injunction prohibited. Their an-

swer and defense to the proceeding to punish them for

contempt of court in disobeying the injunction, consisted

in saying that the court had no jurisdiction to issue that

injunction. In support of that contention, the defendants

claimed that the Sherman law applied only to combina-

tions of corporations and capitalists in restraint of in-

terstate and international commerce, and did not confer

any jurisdiction upon any court to interfere with any

labor strike, which might operate to restrain interstate

or international commerce. That was the precise de-

fense which had been made and had been overruled in

1893, in the United States Circuit Court for the Eastern

District of Louisiana, in the case of United States vs.

Workingmen's Amalgamated Council of New Orleans,

54, Fed. Rep. 994. But Attorney General Olney in his

annual report of December 1, 1893, had expressed the

opinion that that decision was an instance of "the per-

version of a law from the real purpose of its authors."

Though this Debs case was prosecuted by the United
States District Attorney for the Northern District of
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Illinois, it was prosecuted under the direction of Attorney

General Olney; for according to Section 4 of the Sher-

man law, no United States District Attorney had any

authority to prosecute any action in equity under that

law, except under the direction of the Attorney General.

It therefore appears that in directing Debs and the other

officers of the American Railway Association to be prose-

cuted by an action in equity under the Sherman law,

Attorney General Olney was doing something which in

his annual report of December 1, 1893, he had pro-

nounced to be a perversion of that law. When the at-

torneys for Debs and his associates took the same ground

in this Debs case, they contended that the Sherman law

was exclusively aimed at evils of a contractual character,

resulting from combinations between corporations and

capitalists, and that that statute was not aimed at torts

which might be committed by laborers in the course of

labor strikes. Those gentlemen supported that contention

with all the ability which could have been employed in

that support. But Judge Woods, who was then one of

the Circuit Judges for the Seventh Circuit, overruled

that defense in the following terms

:

"I have not failed, I think, to appreciate the just force

of the argument contrary to my opinion; but my con-

clusion is clear, that under the act of 1890, the court had

jurisdiction of the case presented in the apphcation, and

that the injunction granted was not without authority of

law nor for any reason invalid."

In pursuance of this opinion the court found Debs

and all the other defendants, except one, guilty of con-

tempt as charged by the United States; and those de-

fendants were thereupon sentenced to imprisonment in

the county jail for terms varying from three months to

six months. Having been committed to jail in pursuance

of that order, Debs and the other prisoners on January

14, 1895, applied to the Supreme Court of the United
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States for a writ of habeas corpus, for the purpose of

obtaining from the Supreme Court an order to discharge

them from imprisonment, on the ground that that im-

prisonment was illegal.

That application for a writ of habeas corpus was

original suit No. 11 on the docket of the Supreme Court

of the United States for that term; and that case was

argued in that court on March 25 and 26, 1895, by

Attorney General Olney and Assistant Attorney General

Whitney, and Mr. Edwin Walker for the United States;

and by Lyman Trumbull, S. S. Gregory and C. S. Dar-

row for the petitioners.

In asking and recommending the Supreme Court to dis-

charge the petitioners in this Debs case from imprison-

ment, Trumbull took the ground that the injunction which

they had disobeyed was void, because the court had no

jurisdiction in the case in which that injunction was

issued. This denial of jurisdiction was based by him

upon the proposition that Section 4 of the Sherman law

did not authorize actions in equity to restrain crimes;

or alternatively, if that section did authorize such an

action, then it was unconstitutional, in that it would deny

the right of trial by jury to persons accused of a par-

ticular class of crimes. -^

The Supreme Court having heard argument on this

subject during two days, in March, 1895, rendered its

decision on May 27 of that year. But that court in that

decision expressly refrained from deciding anything rele-

vant to the Sherman law; though on other grounds that

court denied the petition for the writ of habeas corpus.

All that the Supreme Court said or did relevant to the

Sherman law in the Debs case was expressed in the fol-

lowing paragraph at the end of its opinion in that case.

"We enter into no examination of the act of July 2,

1890, c. 647, 26 Stat. 209, upon which the Circuit Court
relied mainly to sustain its jurisdiction. It must not be
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understood from this that we dissent from the conclu- .

sions of that court in reference to the scope of the act,

but simply that we prefer to rest our judgment on the

broader ground which has been discussed in this opinion,

believing it of importance that the principles underlying 7
it should be fully stated and affirmed."

The written opinion of the Supreme Court in this case

was dehvered by Justice Brewer, and is printed on pages

577 to 600, inclusive, of Volume 158 of the reports of

that court.

6. United States vs. Cassidy and others, 67 Fed. Rep.

698. This was a trial by jury of John Cassidy and an-

other man, who had been indicted in the United States

District Court for the Eastern District of California, for

violating Section 1 of the Sherman law, in being par-

ties to a combination in restraint of interstate commerce

by means of their participation in that part of the "Debs"

strike of the American Railway Union, which occurred in

California and elsewhere on the Pacific Coast of the

United States. That trial began on November 12, 1894,

and continued until it ended on April 6, 1895, with a dis-

agreement and discharge of the jury. That final dis-

agreement followed the deliberation by the jury during

four days and nights, at the end of which eight jurors

voted for conviction and four for acquittal.

The trial was conducted by Judge Morrow, who was

then the United States District Judge for the Northern

District of California. The charge of the jury was de-

livered on April 1 and 2, 1895, and was based upon six

thousand pages of transcripts of testimony and other

evidence, and was probably the longest charge delivered

to any jury in the United States, and was probably never

exceeded by any charge delivered to any jury in any

country, with the single exception of the charge of Lord
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Chief Justice Cockburn in the Tichborne case in Eng-

land.

That charge of Judge Morrow is printed on pages 701

to 783, inclusive, of Volume 67 of the Federal Reporter.

The last seventy-five pages were devoted to a review and

analysis of the evidence in the case; but page 705 was

devoted to a construction and explanation of Section 1 of

the Sherman law. That statement began by saying that

the word "trade" in that section means "the exchange of

commodities for other commodities or for money, whereas

the word 'commerce' in that section has a broader mean-

ing than the word 'trade' and includes in that broader

meaning the transportation of persons and property, as

well as the purchase, sale and exchange of commodities."

Thereupon Judge Morrow proceeded to tell the jury "that

the primary object of the suit was, undoubtedly, to pre-

vent the destruction of legitimate and healthy competi-

tion in interstate commerce by individuals, corporations

and trusts, grasping, engrossing and monopolizing the

market for commodities. But its provisions are broad

enough to reach a combination or conspiracy that would

interrupt the transportation of such commodities and

persons from one state to another." The only other

point of construction which Judge Morrow placed upon

the Sherman law in his charge to the jury, was where

he stated that according to that statute, "the doing of

some act in pursuance of a conspiracy, is an ingredient

of the crime and must be established as a necessary ele-

ment of the ofifense, although the act need not be in itself

criminal or amount to a crime."

7. United States vs. Joint Traffic Association, 76 Fed.

Rep. 895. This was a bill in equity filed by the United

States in the United States Circuit Court for the South-

ern District of New York, in January, 1896, against

thirty-two railroad companies which composed tlie Joint
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Traffic Association, and which included the Pennsylvania

Railroad Company and many others which were engaged

in interstate transportation between the Atlantic Ocean
and the Alleghany Mountains. The attorney for the

United States in this case was Wallace Macfarlane, the

United States District Attorney for the Southern District

of New York, while the arguments for the defendants

were made by James C. Carter and Edward J. Phelps.

The case was heard soon after it was brought, by Judge
Wheeler, who was then the United States District Judge
for the District of Vermont, and was temporarily holding

the United States Circuit Court for the Southern Dis-

trict of New York. The bill was filed at the request

of the Interstate Commerce Commission, under the di-

rection of the Attorney General, by the District Attorney

for the Southern District of New York, for the purpose

of securing an injunction to prevent any further doings,

by the defendants or any of them, in pursuance of a cer-

tain contract in writing which they had made for the

purpose of fixing and regulating the rates to be charged

by the members of the association, for transporting

freight and passengers. The bill did not state what stat-

ute or statutes had been violated by this agreement, or in

pursuance thereof, but on the hearing the United States

claimed that the contract violated Section 5 of the Inter-

state Commerce law of 1887, and also violated Section 1

of the Sherman law of 1890. Judge Wheeler decided

that the Interstate Commerce law did not contain any

provision for enforcing its provisions by actions in equity,

except to carry out orders of the Commission and that

decision disposed of the bill so far as the bill was based

upon Section 5 of the Interstate Commerce Act.

In respect of the Sherman law, Judge Wheeler decided

that though railroads are not expressly named in that act,

they are covered thereby and that the act authorized ac-

tions in equity to prevent its violation. Nevertheless, he
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held that the contract of the Joint Traffic Association,

upon which the bill was based, did not violate the Sher-

man law because, as he construed that contract, it did

not provide for any restraint of interstate commerce by

way of restraining interstate transportation. For these

reasons Judge Wheeler dismissed the bill of complaint

in this case.

An appeal was taken by the United States from Judge

Wheeler's decision to the United States Circuit Court of

Appeals for the Second Circuit and was argued in that

tribunal on behalf of the United States by Wallace Mac-

farlane, the United States District Attorney, and was

argued on behalf of the Joint Traffic Association by sev-

eral distinguished lawyers, not including those who had

argued it before Judge Wheeler. The Circuit Court of

Appeals, near the close of President Cleveland's ad-

ministration, affirmed the decision of Judge Wheeler

without writing or filing any opinion in support of that

affirmance, 89 Fed. Rep. 1020.

8. United States vs. Addyston Pipe & Steel Co. and

others, 78 Fed. Rep. 712. This was a bill in equity, in-

stituted December 10, 1896, in the United States Circuit

Court for the Eastern District of Tennessee by the

United States, to enjoin the operations of the defend-

ants, who were practically the only manufacturers of cast-

iron pipe anywhere within thirty-six states and territories

of the Union and who comprised an association which

they had formed for the purpose of mutually regulating

their business, and which association was known as the

"Associated Pipe Works." The case was argued shortly

before the close of President Cleveland's administration

before Judge Clark, who was then the United States Dis-

trict Judge for the Eastern District of Tennessee, and it

was argued by James H. Bible on behalf of the United
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States, and by Brown & Spurlock and W. E. Spears on

behalf of the defendants.

The bill of complaint was based upon Sections 1 and

2 of the Sherman law, and upon the statement that the

purpose of the "Associated Pipe Works" was to destroy

all competition in the cast-iron pipe business throughout

the thirty-six states and territories, and to force the pub-

lic to pay unreasonable prices for the cast-iron pipe made

and sold by the corporations which constituted that com-

bination.

The defendants made two defenses to the suit, namely,

(1) that the association was not one subject to the pro-

visions of the Sherman law; and (2) that the association

did not cause any restraint of trade or constitute any

monopoly such as would be unlawful at common law.

Judge Clark decided that the second of these defenses

was inapplicable to the case, because he was of opinion

that the Sherman law did not, and could not constitu-

tionally, deal with any contract in restraint of trade or

any monopoly which conformed precisely to the common
law definition of those terms. But Judge Clark held the

first defense to be sound and sufficient because, in his

opinion of the evidence, the combination complained of

did not relate to interstate commerce any more than any

ordinary manufacturing establishment would do where

the products of that establishment must find a market in

other states as well as in the state wherein it was located.

For these reasons Judge Clark held the decision of the

United States Supreme Court in the Knight case to be

applicable to the case before him and to necessitate a de-

cision of that case in favor of the defendants. He there-

fore ordered the bill to be dismissed on February 5, 1897,

which was less than a month before the end of Presi-

dent Cleveland's administration.
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9. Moore vs. United States, 85 Fed. Rep. 465. This

case originated with an indictment which was returned

November 4, 1895, in the District Court of the Third

Judicial District of the Territory of Utah. The indict-

ment was based upon Section 3 of the Sherman law and

upon the fact that the defendant Moore, as agent of the

Union Pacific Coal Company, did on October 23, 1895,

refuse to sell to T. P. Lewis, a carload of "Rock Springs

coal" "for less than $5.00 per ton, though as such agent,

he was selling such coal to other parties at $3.75 per ton,

and upon the fact that Moore had also refused to sell

such coal at any price except to certain coal dealers who
were members of an association named the "Salt Lake

Coal Exchange."

The theory of the indictment was that the conduct of

Moore constituted a restraint of commerce in the Terri-

tory of Utah, and therefore violated Section 3 of the

Sherman law.

On December 14, 1895, Moore was arraigned in the

Territorial Court in which he had been indicted, where-

upon he pleaded not guilty to that indictment.

On January 4, 1896, Utah was admitted into the Union

as a state. Therefore and thereafter the Moore case was

transferred to the United States Court for the District

of Utah.

On November 11, 1896, the defendant obtained leave

of that court to withdraw his plea of not guilty and to

file a demurrer to the indictment, based upon several

grounds, including the claim that the admission of Utah

into the Union as a state has caused the case to abate.

The demurrer on that point was overruled, and there-

upon the defendant entered a plea of not guilty, where-

upon November 12, 1896, he was tried and found

guilty, and on November 19, 1896, he was fined $200,

together with one-half of the costs of the case, which

were taxed at $88.60.
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Thereupon, Moore sought to secure a reversal of that

judgment from the United States Circuit Court of Ap-
peals for the Eighth Circuit; and that judgment was re-

versed by that tribunal on the technical ground that the

United States Court for the District of Utah had no

jurisdiction to try the defendant after the admission of

Utah into the Union as a state, in pursuance of an in-

dictment which had been found against him when Utah

was a territory, in the District Court for one of the

judicial districts of that territory; where that indictment

was based upon conduct of a kind which was not a mis-

demeanor in the state of Utah, at the time of the trial,

though it was a misdemeanor in the territory of Utah at

the time of the indictment.

10. United States vs. Trans-Missouri Freight Asso-

ciation, 166 U. S., 290. This Supreme Court case re-

sulted from an appeal to that tribunal, by the United

States, from the adverse decision which had been made

by the United States Circuit Court of Appeals for the

Eighth Circuit in 1893. Though that appeal was not

decided until after the end of President Cleveland's ad-

ministration it was argued in the Supreme Court nearly

three months before that time. The argument was con-

ducted for the United States by Judson Harmon, who
had then succeeded Richard Olney as Attorney General

in the cabinet of President Cleveland, and who is now
Governor of Ohio. And that argument was conducted

on behalf of the defendants by John F. Dillon, James C.

Carter, Edward J. Phelps, W. F. Guthrie and Lloyd W.
Bowers.

The Supreme Court on March 22, 1897, reversed the

decision of the Circuit Court of Appeals for the Eighth

Circuit, and decided the case in favor of the United

States, in pursuance of the opinion of five justices of

the Supreme Court, and against the dissenting opinion of
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the other four justices of that tribunal. The five justices

were Chief Justice Fuller and Justices Harlan, Brewer,

Brown and Peckham; while the four justices were Jus-

tices Field, Gray, Shiras and White. The opinions of the

respective groups of justices were delivered by Justices

Peckham and White, both of whom had been appointed

by President Cleveland during his second administration.

The decision of the court in favor of the United States

was based upon the following points of law, which were

established by that decision

:

1. Section 1 of the Sherman law applies to railroad

companies engaged in interstate transportation, and is

violated where a plurality of such companies combine to

restrain interstate transportation of freight or passengers,

which restraint may consist in mutual regulation of rates

for such transportation.

2. Section 1 of the Sherman law applies to all com-

binations in restraint of interstate or foreign trade or

commerce, without exception or limitation; and the pro-

hibitions of that section are not confined to unreasonable

restraints of such trade or commerce.

3. Section 1 of the Sherman law may be violated by a

contract which necessarily restrained interstate or inter-

national commerce, even where that contract was not

made for that purpose.

4. An agreement in restraint of interstate commerce

which was made prior to the approval of the Sherman
law on July 2, 1890, was automatically subjected to the

operation of that law, in respect of whatever was done

in performance of that agreement after that time.

5. Section 4 of the Sherman law properly authorizes

the United States, through the Attorney General and the

several United States District Attorneys, to bring and

prosecute actions in equity for the enforcement of that

law, though the United States may have no pecuniary in-

terest in such suits, and prosecutes them for the benefit
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of those who have been or may be injured by violators

of Sections 1, 2 or 3 of the Sherman law.

The opinion of the Supreme Court, which was deliv-

ered by Justice Peckham on the five points above defined,

is printed on pages 307 to 343 of volume 166 of the

United States Reports, and is a very clear and able

judicial exposition of those parts of the Sherman law to

which it refers.

The opinion of the minority of the Supreme Court,

which dissented from the decision of that tribunal in the

Trans-Missouri case, is printed on pages 343 to 374 of

volume 166 of the United States Reports. That opinion

dissented from those points in the decision of the court

which are defined in the above paragraphs numbered 1 and

2; but did not dissent from those paragraphs which are

thus numbered 3, 4 and 5. The dissent from the proposi-

tion defined in the paragraph number 2 was direct and

complete, but the dissent from what is stated in paragraph

number 1 did not amount to contending that Section 1 of

the Sherman law has no application to railroad com-

panies engaged in interstate transportation. Somewhat

otherwise than this, that dissent was confined to con-

tending that Section 1 of the Sherman law does not apply

to the particular kind of mutual restraint between rail-

road companies which may consist in mutual regulation

of rates for transportation.

The dissenting opinion of the minority of the Supreme

Court in this case was not any judicial decision, and has

never been binding upon anybody, and not even upon the

four justices who concurred in it. Justice White is the

only one of the four who now remains upon the Supreme

bench. If the same questions which were decided in the

Trans-Missouri case were to arise in that tribunal again,

those questions would have to be decided in the same way

that- they were decided in that case, even though the jus-

tices who might decide the new case would have decided
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the Trans-Missouri case against the United States if they

had been the occupants of the Supreme bench at the time

of that decision. For that decision has now been, for

more than half of a quarter of a century, genrally recog-

nized as representative of the law of the United States

on all the points adjudicated therein, and it would be con-

trary to custom and contrary to justice for the Supreme

Court to repudiate that decision now or hereafter.

The ten cases which have been explained in this chap-

ter were all the cases which were brought or prosecuted

anywhere on behalf of the United States for violation of

the Sherman law during President Cleveland's admin-

istration; except one other case, which was brought near

the end of that administration, but was not adjudicated

until after the beginning of the administration of Presi-

dent McKinley, and which case will be explained under

that head in the next chapter.

Five of the ten cases which were adjudicated during

the administration of President Cleveland were brought

against men as alleged participants in labor strikes. Four

of those cases were successful, but the fifth case failed as

the result of a disagreement of the jury with which it

was tried.

Two of those ten cases were brought against "trusts,"

namely, the Sugar Trust and the Cast Iron Pipe Trust,

but both of those cases failed to accomplish anything dur-

ing the administration of President Cleveland toward

any enforcement of the Sherman law.

One of those cases was brought against a man in Utah

for restraining commerce in coal in Salt Lake City, when

Utah was a territory. That case also failed, because the

trial of the defendant did not occur until after Utah be-

came a state, and because for technical reasons he could

not be punished after the admission of Utah into the
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Union, for restraining commerce in coal in Salt Lake
City when Utah was a territory.

The remaining two of the ten cases were prosecuted

against associations of railroad companies. The one

against the Trans-Missouri Freight Association resulted

in the Supreme Court in complete success, having been

very ably presented to that tribunal by Attorney General

Harmon against the combined resistance of three very

great senior counsel, assisted by such able junior counsel

as W. F. Guthrie and Lloyd W. Bowers. The other

railroad association case was a failure in the United

States Circuit Court for the Southern District of New
York in May, 1896, and also in the Circuit Court of

Appeals for the Second Circuit early in 1897. But an

appeal from those adverse decisions was prosecuted to a

successful result during the administration of President

McKinley, as will be set forth in the next chapter of this

book. That chapter will also set forth how the United

States, during that administration, also prosecuted a suc-

cessful appeal to the Circuit Court of Appeals for the

Sixth Circuit, from the adverse decision of the Circuit

Court for the Eastern District of Tennessee, in the case

against the Cast Iron Pipe Trust, and also how that favor-

able decision of that Circuit Court of Appeals was after-

ward affirmed by the Supreme Court of the United

States.

Eight cases of litigation between private parties,

relevant to the Sherman law, occurred during President

Cleveland's administration. Those litigations were the

following

:

1. Waterhouse and others vs. Comer, 55 Fed. Rep.

150. This was a petition presented to the United States

Circuit Court for the Western District of Georgia in its

Southern Division, in April, 1893, by the complainants,
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who Styled themselves the "Committee of Adjustment of

the Brotherhood of Locomotive Engineers," against H.

M. Comer, as receiver of the Central Railroad and Bank-

ing Company of Georgia, asking that the receiver be

directed by the court, whose officer he was, to make a

contract with the locomotive engineers. The receiver

presented to the court many different reasons why he

thought the petition should be denied. One reason consist-

ed in the fact that the Brotherhood of Locomotive En-

gineers included in their code of rules for the govern-

ment of their members one rule which was claimed to be

unlawful under Section 1 of the Sherman law. That

was rule 12 of the code, and was as follows:

"That hereafter when an issue has been sustained by

the Grand Chief and carried into effect by the Brother-

hood of Locomotive Engineers it shall be recognized as

a violation of the obligations if a member of the Broth-

erhood of Locomotive Engineers, who may be employed

on a railroad, run in connection with or adjacent to said

road, to handle the property belonging to said railroad

or system in any way that may benefit said company with

which the Brotherhood of Locomotive Engineers are at

issue, until the grievances or issues of difference of any

nature or kind have been amicably settled."

The Brotherhood of Locomotive Engineers frankly

admitted that the effect of this rule, if applied to the

railroad in the hands of the receiver, and to the engineers

in his employ, would be as follows : If it should be nec-

essary for the receiver to haul over that railroad a car

belonging to another railroad company, on whose rail-

road there is a strike of the engineers, the rule would

command the Brotherhood engineers in the employ of

the receiver to refuse to haul that car or any train con-

taining that car. It was also proved in the case that one

engineer in the employ of the receiver had obeyed that

rule by refusing to haul a car belonging to another rail-
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road when an engineers' strike was pending on that other

railroad.

This case was decided by Judge Speer, who was then

United States District Judge for the Western District of

Georgia. He decided that rule 12 of the Brotherhood of

Locomotive Engineers was a direct and positive violation

of Section 1 of the Sherman law.

2. Dueber Watch Case Mfg. Co. vs. Howard Watch
& Clock Co. and others, 55 Fed. Rep. 851. This was an

action at law begun in the United States Circuit Court

for the Southern District of New York about May 1,

1893, to recover damages under Section 7 of the Sher-

man law for alleged violation of Sections 1 and 2 of that

statute. Such alleged violation was claimed by the plain-

tiff to consist in the facts that the defendants had agreed

among themselves to maintain an arbitrary fixed price

for their goods and not to sell any of their goods to any

of the plaintiff's customers, and that they had notified

the plaintiff's customers of that agreement. The agree-

ment was made before July 2, 1890, but was renewed

after the enactment of the Sherman law on that day. The

case was decided by Judge Coxe, who was then a United

States District Judge of great ability and long experience,

and who is now one of the United States Circuit Judges

for the Second Circuit. He decided that the agreement

complained of did not violate the Sherman law in either

of its parts, it not being even alleged by the plaintiff that

the prices complained of related to sales in interstate

commerce, or that any sales which the defendants had

agreed not to make to the plaintiff's customers would

have been transactions in interstate commerce if they had

been made.

After pointing out these fatal defects in the plaintiff's

case Judge Coxe mentioned that no decision previously

5
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rendered had gone to the extent of holding that it would

constitute a violation of the Sherman law for two or

more parties to fix an arbitrary price for their goods;

but he did not say that the Sherman law would not be

violated by a combination of parties engaged in inter-

state commerce, agreeing to avoid all mutual competi-

tion by means of fixing and maintaining uniform prices

for commodities sold by them in such commerce. He did,

however, express the opinion that the Sherman law would

not be violated by an agreement between parties engaged

in interstate commerce to refrain from selling their goods

to parties who might be objectionable to them, for legiti-

mate business reasons.

The decision of Judge Coxe in this case was affirmed

by the Circuit Court of Appeals for the Second Circuit

on March 5, 1895 ; though Judge Wallace, the chief judge

of that court, dissented from the decision of the majority

of the court, which majority consisted of Judges

Lacombe and Shipman. Each of those three judges

wrote a separate opinion ; Judge Shipman not concurring

in all the reasons which Judge Lacombe stated for affirm-

ing the decision of Judge Coxe. The only point that was

really decided by the court as the result of a partial

agreement in opinion between Judges Lacombe and Ship-

man, was that the facts stated and proved by the plaintiff

were not stated or proved to relate to interstate com-

merce and may all have related to acts, or omissions to

act in particular states respectively, without having any

relevancy to anything done or not done across any state

line.

The separate opinions of Judges Lacombe, Shipman

and Wallace in this case are printed on pages 638 to 652

inclusive, of volume 66 of the Federal Reporter; and

those writings are well worthy to be read in full as con-

taining expression of the views of three very able men,

no two of whom agreed at all points, upon the subject.
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3. Thomas vs. Cincinnati, New Orleans & Texas

Pacific Railway Company, in re Phelan, 62 Fed. Rep.

803. In this case the United States Circuit Court, for

the Southern District of Ohio, had appointed Samuel M.
Felton receiver of the railway company, and that re-

ceiver filed a petition to the court to punish F. W.
Phelan for contempt of court, which contempt the re-

ceiver claimed to reside in the conduct of Phelan,

wherein he had combined with Eugene V. Debs and

others to constrain or induce the employees of the re-

ceiver to start and maintain a labor strike on the rail-

road, which the receiver was running as an officer of the

court.

This case was decided by Judge Taft, who was then

the senior Circuit Judge of the United States for the

Sixth Circuit, and who is now President of the United

States. The written opinion of Judge Taft is printed on

pages 804 to 823 of volume 62 of the Federal Reporter

and is in every respect an admirable judicial decision.

Among the points decided by Judge Taft relevant to

the combination between Phelan, Debs and others to in-

duce a labor strike on the railroad in question, was his

emphatic conclusion that that combination constituted a

violation of Section 1 of the Sherman law.

The last paragraph of Judge Taft's decision in this

case was as follows

:

"After much consideration I do not think I should be

doing my duty as a judicial officer of the United States

without imposing upon the contemner the penalty of im-

prisonment. The sentence of the court is that Frank W.
Phelan be confined in the county jail of Warren County,

Ohio, for a term of six months. The marshal will take

the prisoner into custody and safely convey him to the

place of imprisonment."
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4. Pidcock vs. Harrington and others, 64 Fed. Rep.

821. This was an action in equity begun in 1894 in the

United States Circuit Court for the Southern District of

New York. The bill stated that the defendants had

conspired to ruin the complainant's business as a com-

mission merchant and dealer in live stock, and that the

defendants had ceased dealing with the complainant, and

had threatened to cease deaHng with anybody who might

be dealing with him. The case was decided by Judge Coxe,

by holding that nobody except the United States has a

right to bring and prosecute an action in equity under the

Sherman law ; that being the only foundation which was

asserted by the complainant for his suit. On this point

Judge Coxe called attention to the fact that the only

section of the Sherman law which provides a private

remedy is Section 7, and that section provides only an

action at law and not any action in equity, for an injunc-

tion or other remedy obtainable only by an action in

equity.

5. Lowenstein vs. Evans and others, 69 Fed. Rep.

908. This was an action at law, brought in the United

States Circuit Court for the District of South Carolina

under Section 7 of the Sherman law. The defendants

were all officials of the state of South Carolina, who
were charged by the laws of the state with the manage-

ment of the monopoly which those law had established

in the business of dealing in alcoholic liquors in South

Carolina. The plaintiff was a citizen of North Carolina

who was engaged in the business of making alcoholic

liquors in that state and selling those liquors in that state

and in other states. His complaint in the case stated that

on May 27, 1895, he had delivered one barrel of whiskey

to the Southern Railway Company at Statesville, in North
Carolina, to be transported by that company and other

common carriers, to Charleston, South Carolina, and there
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delivered to Thomas Hartigan. The complaint also

stated that on May 29, 1895, while that barrel of whiskey

was passing through Columbia, South Carolina, it was

seized under the authority of the South Carolina liquor

law. On the basis of these facts the complaint demanded

a judgment against the defendants for three times the

value of the barrel of whiskey, and for costs and for a

reasonable attorney's fee, in accordance with Section 7 of

the Sherman law.

The theory upon which this suit was brought was that

the defendants, though acting as agents of the state of

South Carolina, had combined to restrain interstate com-

merce in that barrel of whiskey, and that in seizing and

detaining it they had injured the business or property of

the plaintiff to the extent of its value.

The defendants demurred to this complaint and, after

an argument, that demurrer was sustained by Judge

Simonton, who was then one of the United States

Circuit Judges for the Fourth Circuit. He based that

decision against the plaintiff upon the ground that it was

the state of South Carolina and not the defendant that

had restrained interstate commerce in that barrel of

whiskey, and that the suit could not be maintained against

the agents of the state, because they were not respon-

sible for the doings complained of, and that the suit could

not be maintained against the state because the eleventh

amendment to the Constitution of the United States pro-

vides that the judicial power of the United States does

not extend to any suit at law or in equity commenced

against one of the United States by any citizen of an-

other state. He also held that even if the state of South

Carolina could have been sued in the United States Cir-

cuit Court for restraining interstate commerce in that

barrel of whiskey it could not have been found charge-

able with any violation of Section 1 of the Sherman law

because it had restrained that item of interstate com-
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merce alone and not in combination with any other

organization or with any person. And he also held that

the state could not have been found chargeable with vio-

lation of Section 2 of the Sherman law because that sec-

tion is aimed only at monopolization by persons, corpor-

ations or associations, whereas the state of South Caro-

lina is neither of those, but is a sovereign exercising its

own inherent sovereignty.

6. Prescott and Arizona Central Railroad Company

vs. Atchison, Topeka and Santa Fe Railroad Company
and other railroad corporations and some persons, 12>

Fed. Rep. 438. This was an action at law, begun in

1895, in the United States Circuit Court for the South-

ern District of New York. The action was based on the

fact that the defendants had refused to accept freight

from the plaintiff on through bills of lading, while ac-

cepting such freight on such bills from other railroad

companies. The case was heard upon a motion by all the

defendants except one, to direct a verdict in their favor,

while the remaining defendant asked judgment in his

favor on demurrer. That motion was decided in favor

of the defendants who made it, and that demurrer was

sustained on behalf of the defendant who filed it. The
judge who rendered this decision was Judge L,acombe,

one of the United States Circuit Judges for the Second

Circuit. He held that when the defendant railroad com-

panies combined to favor certain railroad companies and

to discriminate against the plaintiff railroad company in

respect of accepting freight for transportation on through

bills of lading, those defendant companies did not violate

Section 1 of the Sherman law, as the plaintiff claimed

they had done. This conclusion was based upon the opin-

ion of Judge Lacombe that such a discrimination as that

was did not constitute any restraint of trade such as

would have been unlawful at common law, and did not,
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therefore, constitute such a restraint of interstate com-

merce as is prohibited by Section 1 of the Sherman law.

7. The Charles E. Wisewall, 74 Fed. Rep. 802. This

was a libel in rem in admiralty, by certain tug owners

against the steam dredge Charles E. Wisewall to recover

the value of certain services rendered by their tugs in

towing that dredge. The owner of the dredge defended

upon the ground that the owners of the tugs were mem-
bers of an association which was illegal under the Sher-

man law. The case was decided by Judge Coxe against

that contention, on the ground that the existence of an

illegal contract between the tug owners in mutual re-

straint of interstate commerce did not deprive those

individuals of their right to enforce their legal contracts

with the owner of the dredge. On this point Judge

Coxe said: "An agreement by the owner of the tug

'Mayflower' to tow the dredge 'Wisewall' from Albany

to Troy is not void because the 'Mayflower' is associated

with other tugs to regulate the price of towing at

Albany."

8. Greer, Mills & Co. vs. Stroller and others, 77 Fed.

Rep. 1. This was a bill in equity filed in 1896 in the

United States Circuit Court for the Western District of

Missouri in its Western Division. The complainant was

located outside of Missouri. The defendants were the

members of the Board of Directors of the Kansas City

Live Stock Exchange, a voluntary business association,

doing business in Kansas City, Missouri. The case was

decided against the complainant by Judge Philips, the

United States District Judge for that district, without

deciding or even discussing the question whether the

Kansas City Live Stock Exchange was violating or had

violated the Sherman law, as the comjplainants claimed.

That decision was fully justified by the fact that the
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Sherman law does not confer any right of action in

equity for its violation, upon anybody except the United

States ; the remedies provided by that law for the benefit

of persons, partnerships, corporations or associations, be-

ing such judgments for threefold damages and costs of

suit and attorney's fees as are obtainable by an action of

law under Section 7 of the Sherman act.

The foregoing explanation of the eight cases of liti-

gations between private parties relevant to the Sherman

law, which occurred during President Cleveland's ad-

ministration, shows that only two of them produced any

affirmative result in pursuance of any provisions of that

law. Those two were the railroad labor strike cases

which were decided by Judge Spear and Judge Taft re-

spectively.

When the ten cases which were prosecuted on behalf

of the United States for violation of the Sherman law

during President Cleveland's administration, and the

eight cases which, during that administration, were

prosecuted under that law by private parties, are con-

sidered collectively, it will be seen that seven of the

eighteen were labor strike cases and that six of those

seven were successful in applying the Sherman law to

combinations of laborers in restraint of interstate com-

merce. It will also be seen that ten of the other eleven

cases failed to accomplish anything during the adminis-

tration of President Cleveland toward any enforcement

of the Sherman law, and that the only one of those

eleven cases which even nominally produced any such

result during that administration was the Trans-Mis-

souri Freight Association case, wherein the Supreme

Court, by a vote of five justices to four, reversed the de-

cision of the Circuit Court of Appeals for the Eighth

Circuit, which had been rendered against the United

States by a vote of two judges to one in that tribunal.
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The practical effect of prosecutions under the Sherman

law during President Cleveland's administration was,

however, reduced even below its nominal effect by the

fact that the Trans-Missouri Freight Association was

dissolved, by a vote of its members, after it was held by

the Circuit Court of Appeals in 1893 to be legal, and be-

fore it was held by the Supreme Court in 1897 to have

been illegal, as violative of the Sherman law. 166 U. S.

Reports, 307.



CHAPTER VI.

THE SHERMAN LAW DURING m'kINEEY'S ADMINISTRATION.

The administration of President McKinley extended

from March 4, 1897, to September 14, 1901. The first

Attorney General during that administration was Joseph

McKenna, of Cahfornia, who had previously been one of

the United States Circuit Judges for the Ninth Circuit,

and who, during the last twelve years, has been one of

the associate justices of the United States Supreme

Court. His occupancy of the office of Attorney General

extended from March 5, 1897, to January 25, 1898. His

successor in that office was John W. Griggs, of New
Jersey, who had previously been Governor of that state,

and whose occupancy of the office of Attorney General

continued more than three years and until March 29,

1901. The next Attorney General was Philander C.

Knox, of Pennsylvania, who had previously been a dis-

tinguished lawyer in Pittsburg and who was afterward

United States Senator from Pennsylvania, and is now oc-

cupying the office of Secretary of State of the United

States. His incumbency of the office of Attorney Gen-

eral continued from April 5, 1901, through the then re-

maining five months and nine days of the administration

of President McKinley, and continued still longer during

nearly three years, and until June 30, 1904, in the admin-

istration of President Roosevelt.

During the administration of President McKinley, the

number of cases which were prosecuted by the United

States under the Sherman law was six, including two
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which had been brought under the administration of

President Cleveland, and including one which was not

ended until after the beginning of the administration of

President Roosevelt. Those six cases were the follow-

ing:

1. United States vs. Addyston Pipe & Steel Co. and

others, 85 Fed. Rep. 271 and 175 U. S. 211. The be-

ginning and the history of this case during the admin-

istration of President Cleveland were explained in Chap-

ter V of this book, wherein it is stated that this case was

decided against the United States by Judge Clark when
holding the United States Circuit Court for the Eastern

District of Tennessee in February, 1897. Attorney Gen-

eral McKenna caused an appeal to be taken from that

decision to the United States Circuit Court of Appeals

for the Sixth Circuit. And that appeal, on February 8,

1898, wafe decided in favor of the United States by

that court, when that court was held by Associate Justice

Harlan of the United States Supreme Court, and by Cir-

cuit Judges Taft and Lurton. The unanimous opinion of

that court was written by Judge Taft, and is printed on

pages 278 to 302, inclusive, of volume 85 of the Federal

Reporter. That opinion begins by showing that the suit

was based upon Section 1 of the Sherman law, and that

it involved two questions for decision, and that the first

of those questions was whether the association of the

defendants constituted a contract, combination or con-

spiracy in restraint of trade as those terms are properly

to be understood in the Sherman law; while the second

of those questions was whether the trade thus restrained

was interstate trade.

On the first of these questions the defendants con-

tended that whatever mutual restraints they exercised

upon each other did not embrace all the states and were

not unlimited in space, and that such partial restraints
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were proper at common law wherever they were reason-

able, and that the partial restraints which the defendants

had exercised upon each other were reasonable, because

without them each of the defendants would be subjected

to ruinous competition by some or all of the other mem-
bers, and because those restraints did not exceed, either

in scope or stringency, what was necessary to enable the

defendants to obtain prices for their cast-iron pipe

which were fair and reasonable to themselves and to the

public, and because those restraints did not operate upon

those cast-iron pipe companies which were not members

of the defendants' association and which possessed more

than double the capacity of all the defendants put to-

gether, to manufacture and sell cast-iron pipe in competi-

tion with the defendants.

On this first question the court decided that the asso-

ciation of the defendants, ''however reasonable the prices

they fixed, however great the competition they had to

encounter and however great the necessity for curbing

themselves by joint agreement from committing financial

suicide by ill-advised competition, was void at common
law, because in restraint of trade and in tending to a

monopoly." 85 Fed. Rep. 291, line 16 from the bottom.

And the court also said that "it is certain that if the con-

tract of association which bound the defendants was void

and unenforceable at the common law because in restraint

of trade, it is within the inhibition of the statute if the

trade it restrained was interstate." 85 Fed. Rep. 278, last

three lines and first two lines of page 279.

These two adjudicated points in this formulation by

Judge Taft of the decision of the Circuit Court of Ap-
[leals for the Sixth Circuit, in the Addyston case, consti-

tuted a construction of the word "restraint" in Section 1

of the Sherman law and that construction constituted a

decision that that word in that law covers mutual re-

straint between the members of a combination.
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There was no evidence in the Addyston case that the

defendants' combination, as a whole or any of its mem-
bers, had ever exercised any extraneous restraint upon
any competitor or other outside party in respect of any

making or selHng of any cast-iron pipe, and therefore

the court had no occasion to decide and did not decide

whether the word "restraint" in addition to being indi-

cative of mutual restraint between the members of a

combination, is also indicative of extraneous restraint

exercised by that combination against one or more other

parties.

On the second question which was involved in the Ad-
dyston case the defendants mainly relied upon the

decision of the Supreme Court in the Knight case as

applicable to the facts in the Addyston case and as show-

ing that those facts did not constitute transactions in

interstate commerce. But Judge Taft explained that the

defendants and the defendants' counsel misunderstood the

decision of the Supreme Court in the Knight case.

On that point Judge Taft said : "It seems to us clear

that from the beginning to the end of the opinion the

Chief Justice draws the distinction between a restraint

upon the business of manufacturing and a restraint upon

the trade or commerce between the states in the articles

after manufacture, with the manifest purpose of show-

ing that the regulating power of Congress under the

Constitution could only affect the latter, while the former

was not under Federal control and rested wholly with

the states." 85 Fed. Rep. 297, line 14 from the bottom.

On this point Judge Taft also said : "The obstacle in

the way of granting the relief asked for in the Knight

case was (to use the language of the Chief Justice) that

'the contracts and acts of the defendants related ex-

clusively to the acquisition of the Philadelphia refineries

and the business of sugar refining in Pennsylvania, and
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bore no direct relation to commerce between the states or

with foreign nations."

Thereupon Judge Taft also said: "That the defend-

ants in the present case combined and contracted with

each other for the purpose of restraining trade and com-

merce among the states covered by their agreement, in

the articles manufactured by them, is too clear to admit

of dispute." Accordingly, he announced the decision of

the Circuit Court of Appeals to be, that the decree of

the Circuit Court must be reversed, with instructions to

enter a new decree for the United States, perpetually en-

joining the defendants from maintaining the combination

in the cast-iron pipe business, which was described in the

bill and substantially admitted in the answer, and from

doing any business under that combination.

It was in this case and in this court nearly eight years

after the enactment of the Sherman law that the United

States first took the judgment of a court upon Section 6

of the Sherman law, which is the section that provides

that any property owned under any contract or combina-

tion and being the subject of any such restraint of trade

or commerce as that forbidden in Setcion 1, and being in

course of transportation from one state to another, or to

a foreign country, shall be forfeited to the United States.

But the judgment of this Circuit Court of Appeals in

this case on that point, was announced by Judge Taft to

be that that section of the Sherman law could not be

enforced in an action in equity and could be enforced

only by special proceedings, like those provided by law

for the forfeiture of property imported into the United

States contrary to law and which proceedings must in-

clude a trial by jury.

The defendants in this Addyston case appealed from
the decision of the Circuit Court of Appeals to the Su-

preme Court of the United States, and that appeal was
argued in th^t tribunal in April, 1899, by Frank Spur-
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lock and John W. Warrington, for the appellants, and

by John K. Richards, who was then Solicitor General of

the United States, for the appellee. In December, 1899,

the Supreme Court unanimously affirmed the decision of

the Circuit Court of Appeals in an opinion delivered by

Justice Peckham and printed on pages 226 to 248 of vol-

ume 175 of the United States Reports. It appears in that

opinion that the attorneys for the appellants made in

the Supreme Court a different argument from that which

they had presented to the Circuit Court of Appeals. That

new argument was based upon the contention that by the

true construction of the Constitution the power of Con-

gress to regulate interstate commerce is limited to pro-

tecting such commerce from interference by state legis-

lation or by some political subdivision of a state, in-

cluding also power over common carriers, elevator com-

panies, gas companies and water companies, for reasons

peculiar to such common carriers and such companies.

Accordingly, the appellants contended that the power of

Congress to regulate interstate commerce does not in-

clude the general power to prohibit or even to interfere

with private contracts between citizens, even though such

contracts have interstate commerce for their object, and

result in a direct and substantial restraint thereof. Jus-

tice Peckham devoted eight pages of the opinion which

he delivered to this new argument, beginning as follows

:

"This argument is founded upon the assertion that the

reason for vesting in Congress the power to regulate

commerce was to insure uniformity of regulation against

conflicting and discriminating state legislation, and the

further assertion that the constitution guarantees liberty

of private contracts to the citizen, at least upon com-

mercial subjects, and to that extent the guaranty operates

as a limitation on the power of Congress to regulate com-

merce."

Thereupon Justice Peckham proceeded to review this
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argument and made an admirable reply thereto, which

reply ended as follows

:

"We conclude that the plain language of the grant to

Congress of power to regulate commerce among the sev-

eral States includes power to legislate upon the subject

of those contracts in respect to interstate or foreign

commerce, which directly affect and regulate that com-

merce, and we can find no reasonable ground for as-

serting that the constitutional provision as to the liberty

of the individual limits the extent of that pov/^t as

claimed by the appellants. We therefore think the ap-

pellants have failed in their contention upon this branch

of the subject."

The next defense which the appellants asked the Su-

preme Court to approve was to the eflfect that their com-

bination was only a reasonable restraint among them-

selves, which had been made to prevent ruinous mutual

competition among the members of the combination, and

to secure from the public prices for their cast-iron pipes

which were fair to the purchasers as well as to the

sellers.

In respect of this defense Justice Peckham said

:

"Even if the objection thus set up would, if well founded

in fact, constitute a defense, we agree with the Circuit

Court of Appeals in its statement of the special facts

upon this branch of the case and with its opinion thereon,

as set forth by Circuit Judge Taft. The facts thus set

forth show conclusively that the effect of the combina-

tion was to enhance prices beyond a sum which was rea-

sonable."

The third defense which the appellants presented to

the judgment of the Supreme Court was to the effect

that the mutual combination of the appellants had no

direct bearing upon interstate commerce, but related only

to transactions conducted locally, within particular states,

and that therefore the case ought to be decided in favor
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of the appellants in accordance with the decision of the

Supreme Court in the Knight case.

Justice Peckham met and answered this third defense

by saying that the direct effect of the cast-iron pipe

agreement or combination was to regulate interstate com-
merce and that therefore the case was not covered by the

Knight case, because the only combination proved in that

case related to manufacture in the state of Pennsylvania

and did not relate to commerce among the states or with

foreign nations. Further speaking of the Knight case,

Justice Peckham said that it "was decided upon the prin-

dple that a combination simply to control manufacture

was not a violation of the act of Congress, because such

a contract or combination did not directly control or af-

fect interstate commerce, but that contracts for the sale

and transportation to other states of specific articles were

proper subjects for regulation, because they did form

part of such commerce."

Thereupon Justice Peckham, in order to distinguish

this Addyston case from the Knight case, proceeded to

define exactly what was the character of the Addyston

combination in the following sentence:

"While no particular contract regarding the furnish-

ing of pipe and the price for which it should be furnished

was in contemplation of the parties to the combination at

the time of its formation, yet it was their intention, as it

was the purpose of the combination, to directly and by

means of such combination increase the price for which

all contracts for the delivery of pipe within the territory

above described should be made and the latter result was

to be achieved by abolishing all competition between the

parties to the combination."

Thereupon Justice Peckham said that "The direct and

immediate result of the combination was therefore nec-

essarily a restraint upon interstate commerce, in respect
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of articles manufactured by any of the parties to it, to be

transported beyond the state in which they were made."

For these reasons, Justice Peckham expressed the con-

clusion of the Supreme Court to the effect that the con-

tract of combination between the appellants constituted a

mutual restraint of interstate commerce in cast-iron pipes,

and in so doing violated the Sherman law.

The nine justices of the Supreme Court, when this

Addyston case was decided by that tribunal in December,

1899, were the same men who had been the justices of

that court when the Trans-Missouri case was decided

there in March, 1897, except that Justice McKenna had

taken the place in 1898 of the seat which had been oc-

cupied by Justice Field in 1897. Three of the four jus-

tices who dissented from the decision in the Trans-Mis-

souri case still remained upon the bench, but they now
concurred with Justice Peckham and all the other jus-

tices of the Supreme Court in the decision in the Addy-

ston case. This concurrence in that decision by Justices

White, Gray and Shiras indicates that their dissent in

the Trans-Missouri case did not imply any assertion that

the word "restraint" in Section 1 of the Sherman law is

confined to extraneous restraint by a combination as a

whole against other parties. For those three justices in

the Addyston case, concurred in the opinion of all the

other justices of the Supreme Court, that the purely

mutual restraint of interstate commerce, which had been

exercised by the cast-iron pipe combination upon its own
members, constituted a violation of Section 1 of the

Sherman law.

2. United States vs. Hopkins and others, 82 Fed.

Rep. 529. This case was an action in equity, begun by

the United States on December 31, 1896, in the United

States Circuit Court for the District of Kansas, against

the members of a voluntary association of three hundred



DURING m'KINIvEV'S ADMINISTRATION. 133

persons, named the "Kansas City Live Stock Exchange."

The members of this association were tenants of the Kan-

sas City Stock Yards Company, which corporation owned
the Kansas City Stock Yards, and which stock yards were

located on both sides of the line between Missouri and

Kansas, and partly in Kansas City, Missouri, and partly

in Kansas City, Kansas.

The business of the members of the defendant associa-

tion consisted in receiving, buying, selling and handling,

as commission merchants, Hve stock received at the Kan-

sas City Stock Yards from various states and territories

and sold there for shipment to various other states. One
rule of the association prohibited all dealings between

members of the association and non-members thereof.

Another rule fixed a minimum rate of commission to be

charged by members of the association and prohibited the

employment by any commission firm or corporation of

more than three persons to travel and solicit business.

The bill of complaint was filed and prosecuted by W.
C. Perry, United States District Attorney for the Dis-

trict of Kansas, on the theory that the articles of the

association and the doing of its members in pursuance

of those articles constituted a violation of the Sherman

law. The answer of the defendants denied that their

combination constituted either a restraint of interstate

commerce or an attempt to monopolize interstate com-

merce, and denied that the business of the members of

the Exchange constituted interstate commerce at all.

The case was decided in favor of the United States

on September 20, 1897, by Judge Foster, who was then

the United States District Judge for the District of Kan-

sas. He held that the fact that the place of business of

the defendants was located on both sides of a state line

was immaterial. But he also held that the business of

the defendant association thus located did include inter-
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State commerce and that their conduct of that business

constituted a restraint of interstate commerce.

An appeal was taken by the defendants from this de-

cision to the United States Circuit Court of Appeals for

the Eighth Circuit, which court certified on December 8,

1897, certain questions of law to the Supreme Court in

pursuance of Section 6 of the judiciary act of Congress

of March 3, 1891. And thereupon a writ of certiorari

was issued by the Supreme Court to the Circuit Court of

Appeals and operated to carry the whole case into that

higher tribunal for final decision, without any intermedi-

ate decision by the Circuit Court of Appeals.

This Hopkins case was reached for argiunent in the

Supreme Court in February, 1898, and was arg^ied there

orally and in print by several lawyers for the defendants

and by Solicitor General Richards and one other lawyer

for the United States. The Supreme Court, on October

24, 1898, reversed the decision of the Circuit Court, with

directions to that tribunal to dismiss the bill, but Justice

Harlan dissented from this decision and Justice McKenna
took no part therein. 171 U. S. 579.

The decision of the Supreme Court in this case was

delivered by Justice Peckham. That decision was to the

effect that the doings of the defendants were all done

in Kansas City and that the services they there rendered

as commission merchants, acting between the sellers and

owners of live stock, were local to that city and did not

constitute interstate commerce, and that an agreement

among the members of the association relating to the

terms upon which they would render such local services,

was not an agreement in restraint of interstate commerce.

3. United States vs. Anderson and others. This was

an action in equity, which was begun in the United

States Circuit Court for the Western District of Missouri

in its western division, on June 7, 1897, against a consid-
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erable number of men, who were citizens of that dis-

trict and were members of a voluntary association named
the "Traders' Live Stock Exchange." The facts in this

case were substantially like the facts in the Hopkins case,

except that in this Anderson case the defendants were

themselves purchasers of cattle in the Kansas City Stock

Yards, while the defendants in the Hopkins case were

only commission merchants who sold cattle upon com-

mission as a compensation for their services.

The Circuit Court decided this case against the de-

fendents without rendering a written opinion therein.

An appeal was taken by the defendants from this de-

cision to the United States Circuit Court of Appeals for

the Eighth Circuit from which tribunal the case was

transferred without any decision to the Supreme Court

of the United States by means of a certificate made in

pursuance of Section 6 of the Judiciary act of March

3, 1891.

This Anderson case was reached for argument in the

Supreme Court in February, 1898, and was argued there

orally and in print on behalf of the appellants and de-

fendants by another set of lawyers than those who, at

about the same time, argued the Hopkins case for the

defendants therein. The oral argument for the United

States was made by John R. Walker, but the accom-

panying brief was also signed by Solicitor General

Richards.

On October 24, 1898, the Supreme Court decided this

case and reversed the decision of the Circuit Court, with

direction to that tribunal to dismiss the bill; but Justice

Harlan dissented from this decision and Justice

McKenna took no part therein. 171 U. S. 604.

The decision of the Supreme Court in this case was

also delivered by Justice Peckham. That opinion did

not take any ground which required a decision of the

question whether the defendants were engaged in inter-
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state commerce, for that opinion found that the defend-

ants were not engaged in restraining any commerce or in

attempting to monopolize any within the meaning of the

Sherman law, upon which the bill was based. The de-

fendants' doings, which were complained of in the bill,

consisted of their refusal to have any dealings relevant to

live stock with any yard trader who was not a member
of the Traders' Live Stock Exchange, or with anybody

else who had dealt or were dealing with yard traders who
were not members of the Traders' Live Stock Exchange.

The defendant association did no business itself and

did not meddle with prices at which its members might

buy or sell live stock. All yard traders had opportu-

nities to become members of the Exchange and thus ob-

tain all its advantages. The defendant association did

not restrain such yard traders as declined to join that

association, but only ignored them, and restrained its

own members from not ignoring them. The Supreme

Court recognized the possibility that, though such ignor-

ing by the defendants of the outside yard traders might

somewhat reduce the cattle trading business done by

those men, it still left them free to deal with each other

and with other parties who did not deal nor care to deal

with the defendants. For these reasons it is to be

gathered from the decision of the Supreme Court in this

case that the meaning of the word "restraint" in Sec-

tion 1 of the Sherman law is confined to such restraint

as is extensive enough to be materially injurious to pub-

lic or private welfare, and that the Sherman law, like

other great statutes, is non-applicable to trifles.

4. United States vs. Coal Dealers' Association and
others, 85 Fed. Rep. 252. This was an action in equity

which was begim by the United States to obtain a dis-

solution of the Coal Dealers' Association of California,

and to set aside an agreement between that association
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and the other defendants, relating to the sale of coal in

San Francisco and violative of the Sherman law. The
bill was filed in the United States Circuit Court for the

Northern District of California on December 16, 1897,

and the case was decided in favor of the United States

on January 28, 1898, by Judge Morrow, one of the

United States Circuit Judges for the Ninth Circuit. The
case having been argued for the United States by H. S.

Foote, United States District Attorney, and by Alfred L.

Black, Special Assistant United States Attorney, and by

eight lawyers for the defendants; Judge Morrow held

that a preliminary restraining order which he had made
without notice to the defendants on December 16, 1897,

was justified by Section 4 of the Sherman law, under

the circumstances sanctioned by the established usages of

equity practice; and that the suit had been properly

brought against the association and all its members by

the service which had occurred of a proper subpoena

upon the president of the association, and upon seven-

teen other members as representative of them all.

These two preliminary points being disposed of. Judge

Morrow proceeded to decide the pivotal points in the

case, which points are here summarized as follows

:

The Sherman law is not limited to contracts and agree-

ments such as were unlawful at common law.

The Sherman law prohibits all restraints on interna-

tional or interstate commerce, and is not limited to such

as are unfair and unreasonable in themselves and regard-

less of that law.

The clear and positive purpose of the Sherman law is

that trade and commerce within the jurisdiction of the

Federal Government shall be absolutely free, and no con-

tract or combination will be tolerated that impedes or

restricts their natural flow and volume.

The facts of the case against this coal dealers' asso-

ciation included the undeniable point that it was charge-



138 HISTORY OF THE SHERMAN LAW.

able with restraint of the coal trade, and with an attempt

to monopolize that trade in San Francisco; and with tlie

also undeniable point that the coal traded in by the asso-

ciation came from outside of California and was brought

into California by dealers and importers who had entered

into an agreement with the Coal Dealers' Association,

whereby the business of dealing in coal and its retail

prices in San Francisco were arbitrarily fixed. For these

reasons Judge Morrow held that the case before him

was substantially identical with the case of the United

States vs. Jellico Mountain Coal and Coke Company,

46 Fed. Rep. 432, which case is explained in Chapter IV
of this book. For this reason, and also as the result of

his own judicial judgment, Judge Morrow decided this

California case against the defendants. And for some

reason, which was perhaps the undeniable righteousness

of that decision, no appeal was ever taken therefrom.

5. United States vs. Chesapeake & Ohio Fuel Co.

and others, 105 Fed. Red. 93, and 115 Fed. Rep. 610.

This was an action in equity which was begun May 8,

1899, by the United States against the Chesapeake &
Ohio Fuel Company and fourteen other defendants, in

the Circuit Court of the United States for the Southern

District of Ohio, in its western division. The bill al-

leged that on December 15, 1897, the Chesapeake &
Ohio Fuel Company had made a contract with the other

defendants, who together constituted the Chesapeake &
Ohio Coal Association, and all of whom were miners

and shippers of coal, on the line of the Chesapeake &.

Ohio Railway in West Virginia ; and which contract went
into effect January 1, 1898, and which contract gave ex-

clusive control of the output of the mines of the mem-
bers of the coal association to the Fuel Company, and
also prohibited competition between the members of the

association; and also prohibited the Fuel Company from
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handling any other coal than that of the association, and

which contract fixed a minimum price, below which the

Fuel Company was prohibited from selling coal in the

Western market, and also fixed the settlement price

between the Fuel Company and the associajtion by a

method of monthly averages. The fourteen coal mining

defendants were not so numerous as other coal mining

companies in the same part of West Virginia, and did

not produce more than about half of the coal mined in

that region ; and what they did produce had to be sold in

competition with much larger and more numerous coal

mines in other regions.

Under these circumstances the defendants claimed

that their contract and their doings thereunder, while it

restrained competition among themselves, operated to

enlarge competition as between themselves and other coal

companies in the Western market ; and that that enlarge-

ment of competition was much greater in amount than

the partial restraint of competition among themselves,

and that its resulting benefit to the public was much

greater than any burden which could result to anybody.

This case was decided by Judge Thompson, who was

then United States District Judge for the Southern Dis-

trict of Ohio, in the following terms:

"The policy of the law looks to competition as the

best and safest method of securing these benefits, and

not to combinations which restrain trade. It is opposed

to the methods of combinations, and will not suffer com-

petition to be destroyed under the pretense that the pub-

lic will be better served by combination. In the exercise

of the power of regulation conferred upon it by the Con-

stitution, Congress has chosen competition, in preference

to combination, as the best factor for the maintenance

of the life and the promotion of the ends of interstate

commerce, and has prohibited every contract, combination

in the form of trust or otherwise, or conspiracy in re-
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straint of trade or commerce among the several states

or with foreign nations. The contract in question here

and the combination of the defendants thereunder are in

restraint of trade and commerce among the several

states, and such trade has in fact been restrained in the

performance of the contract; and the defendants and

each of them, therefore, will be enjoined from selling

or shipping under this contract coal into any other state

than the state in which they reside, and the contract in

so far as it affects interstate trade and commerce, is

declared to be void and illegal, and the combination of

the defendants thereunder will be dissolved."

An appeal to the Circuit Court of Appeals for the

Sixth Circuit was taken from Judge Thompson's deci-

sion by the defendants in this case; and that appeal was

heard by that court soon enough to be decided on

April 8, 1902. At that time that court consisted of

Judges L,urton, Day and Severens, who were then the

Circuit Judges for the Sixth Circuit, but the first two of

whom are now Associate Justices of the Supreme Court

of the United States. The unanimous opinion of the

three judges was delivered by Judge Day and ended in

an affirmance of the decision of Judge Thompson, from

which the appeal had been taken. The crucial points in

the opinion which Judge Day delivered in this case were

as follows:

"As we understand the decisions of the Supreme
Court of the United States, the construction of the stat-

ute is no longer an open question."

"By the Constitution of the United States, Congress

is given plenary power to regulate commerce between the

states and with foreign nations. In the exercise of this

power, Congress may prevent interference by the states

with the freedom of interstate commerce, and may like-

wise prohibit individuals, by contract or otherwise, from

impeding the free and untrammeled flow of such trade.
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In the exercise of this right, Congress has seen fit to

prohibit all contracts in restraint of trade. It has not left

to the courts the consideration of the question whether

such restraint is reasonable or unreasonable, or whether

the contract would have been illegal at the common law

or not. The act leaves for consideration by judicial

authority no question of this character, but all contracts

and combinations are declared illegal if in restraint of

trade or commerce among the states."

"A contract or combination which interferes with the

freedom of interstate commerce and hinders or prevents

its free enjoyment, to the extent that it does so, restrains

that commerce and is illegal. It was the- policy of the

common law to discourage monopolies, and to refuse to

enforce contracts which had the effect to suppress com-

petition. It was believed and declared by those who
built up that system of jurisprudence that the public

interests were best subserved when commerce and trade

were left unfettered by combinations and agreements

which had the effect to destroy competition in whole or

in part. It was in the same spirit, and with the same

end in view, that Congress passed the act under con-

sideration, which is aimed to maintain interstate com-

merce upon the basis of free competition, and contracts

which have the necessary tendency to restrain that free-

dom are within the condemnation of the law. The courts

are not concerned with the policy of such a law. It is

not for them to inquire whether it be true, as is often

alleged, that this is a mistaken public policy, and com-

binations, in the reduction of the cost of production,

cheapened transportation, and lowered cost to the con-

sumer, have been productive of more good than evil

to the public. The Constitution has delegated to Con-

gress the right to control and regulate commerce be-

tween the states. In the exercise of this right, it has

declared for that policy which shall keep competition
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free, and leave interstate commerce open to all, without

the right to any to fetter it by contracts or combinations

which shall put it under restraint."

"The statute is not limited to contracts or combinations

which monopolize interstate commerce in any given com-

modity, but seeks to reach those which directly restrain

or impair the freedom of interstate trade. The law

reaches combinations which may fall short of complete

control of a trade or business, and does not await the

consolidation of many small combinations into the huge

trust which shall control the production and sale of a

commodity."

Having thus made the foregoing luminous exposition

of the Sherman law, Judge Day applied that law to the

facts of this Chesapeake Fuel case by saying: "We
think this contract, within the meaning of the statute,

is in restraint of interstate commerce and tends to

create a monopoly." And thereupon Judge Day an-

nounced the affirmance by the Circuit Court of Appeals

of Judge Thompson's decision, and that affirmance has

long been final because, though it was ordered more than

eight years ago, no appeal has ever been taken there-

from.

6. United States vs. Joint Traffic Association, 171

U. S. SOS. This was an appeal to the Supreme Court
from the adverse decisions which had been rendered by
the Circuit Court for the Southern District of New
York, and by the Circuit Court of Appeals for the

Second Circuit, near the close of President Cleveland's

administration, and which decisions are explained in

Chapter V of this book. This appeal was argued in the

Supreme Court in February, 1898, by Solicitor General
Richards for the United States, and by James C. Carter,

Edward J. Phelps and George F. Edmunds for the op-
posite side. And those three most eminent lawyers were
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also supported by printed arguments, presented by Lewis

C. Ledyard, John G. Johnson, James A. Logan, Robert

W. de Forrest and David Wilcox. At that time Solici-

tor General Richards was a young lawyer, only about

forty years old, while his opponents included four most

distinguished men among the older members of the Bar

of the Supreme Court, and four other lawyers of high

standing at that bar. The arguments of counsel on both

sides were summarized by the reporter of the Supreme

Court and printed on pages 511 to 558, inclusive, of

Volume 171 of the United States Reports. It is not

necessary to state the details of those arguments in this

book; for the decision of the Supreme Court upon their

respective characters was written by Justice Peckham,

and conclusively sets forth the views of that tribunal upon

the points discussed in those arguments. Those were

not the unanimous views of all the justices of the time,

but they were concurred in by the same five justices who
had concurred in the decision of the Supreme Court in

1897 in the Trans-Missouri case, namely: Chief Jus-

tice Fuller, and Associate Justices Harlan, Brewer,

Brown and Peckham. The dissenting justices in this

Joint Traific Association case were Justices Gray, Shiras

and White; while Justice McKenna, who had succeeded

to Justice Field since the Trans-Missouri case was de-

cided, took no part in the decision of the Joint Traffic

Association case.

In the first paragraph of the opinion of the court in

this Joint .Traffic Association case. Justice Peckham

stated that the agreement upon which it was based was

so similar to that in the Trans-Missouri case, as to sug-

gest that a similar result should be reached in the two

cases; but that the respondent's counsel had stated sev-

eral reasons why they thought the decision in the Trans-

Missouri case should not control the decision to be ren-

dered in the Joint Traffic Association case. Those
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reasons were four in number. The first two of those

reasons were based upon differences between the facts of

the two cases; which differences the Supreme Court

found to be immaterial by saying that "The natural and

direct effect of the two agreements is the same, viz., to

maintain prices at a higher level than would otherwise

prevail, and the differences between them are not suffi-

ciently important or material to call for different judg-

ments in the two cases on any such ground."

Tlie third reason stated by respondents' counsel for

an opposite decision in the Joint Traffic Association case

from that which had been rendered in the Trans-

Missouri case, was to the effect that the Sherman law,

as construed in the Trans-Missouri case, was unconstitu-

tional, as being in conflict with the Fifth Amendment to

the Constitution. And the fourth reason was to the

effect that the decision in the Trans-Missouri case was

quite plainly wrong, and that the consequences of that

error, if repeated, would be far reaching and disastrous

and clearly at war with justice and sound policy.

To support their third contention, the responednts'

counsel claimed that the Sherman law, as construed in

the Trans-Missouri case, is unconstitutional as being

contrary to the Fifth Amendment, which provides that

no person shall be deprived of liberty without due proc-

ess of law, and also provides that private property shall

not be taken for public use without just compensation.

Justice Peckham stated that the last mentioned con-

stitutional limitation was plainly irrelevant to the case.

Thereupon he said that as to the other limitation in-

voked by the respondents' counsel, they claimed that a

citizen is deprived of his liberty without due process of

law when, by a general statute, he is arbitrarily de-

prived of the right to make such contracts, as that in-

volved in the Joint Traffic Association case.

In response to this contention, Justice Peckham wrote
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an argument which is printed on pages 572 and 573 of

Volume 171 of the United States Reports, and which

concludes with the following paragraph

:

"Notwithstanding the general liberty of contract which

is possessed by the citizen under the Constitution, we
find that there are many kinds of contracts which, while

not in themselves immoral or mala in se, may yet be

prohibited by the legislation of the states or, in certain

cases, by Congress. The question comes back whether

the statute under review is a legitimate exercise of the

power of Congress over interstate commerce and a valid

regulation thereof. The question is, for us, one of

power only, and not of policy. We think the power

exists in Congress, and that the statute is therefore

valid."

To support their fourth contention, the respondents'

counsel appealed to the Supreme Court to reverse its

own decision in the Trans-Missouri case, because that

decision was plainly erroneous, and had already created

widespread alarm, and would, unless reversed, produce

disasters to many combinations of parties engaged in

interstate commerce.

In response to this entreaty. Justice Peckham said:

"There have heretofore been in effect two arguments

of precisely the same questions now before the court,

and the same arguments were addressed to us on both

those occasions. The report of the Trans-Missouri case

shows a dissenting opinion delivered in that case, and

that opinion was concurred in by three other members

of the court. That opinion, it will be seen, gives with

great force and ability the arguments against the decision

which were finally arrived at by the court. It was after

a full discussion of the questions involved and with the

knowledge of the views entertained by the minority, as

expressed in the dissenting opinion, that the majority of

the court came to the conclusion it did. Soon after the
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decision, a petition for a rehearing of the case was

made, supported by a printed argument in its favor, and

pressed with an earnestness and vigor and at a length

which was certainly commensurate with the importance

of the case. This court, with care and deliberation, and

also with a full appreciation of their importance, again

considered the questions involved in its former decision.

A majority of the court once more arrived at the con-

clusion it had first announced. And now for the third

time the same arguments are employed and the court is

again asked to recant its former opinion, and to decide

the same question in direct opposition to the conclusion

arrived at in the Trans-Missouri case."

"While an erroneous decision might be in some cases

properly reconsidered and overruled, yet it is clear that

the first necessity is to convince the court that the de-

cision was erroneous. It is scarcely to be assumed that

such a result could be secured by the presentation for a

third time of the same arguments, which had twice be-

fore been unsuccessfully urged upon the attention of the

court. It is not a matter for surprise that we still are

unable to see the error alleged to exist in our former

decision, or to change our opinion regarding the ques-

tions therein involved."

At the end of his patient and elaborate review of what

he called the most able arguments of the numerous coun-

sel for the respondents. Justice Peckham announced the

decision of the Supreme Court in the following sentence

:

"An agreement of the nature of this one which directly

and effectually stifles competition must be regarded un-

der the statute as one in restraint of trade, notwith-

standing there are possibilities that a restraint of trade

may also follow competition that may be indulged in

until the weaker roads are completely destroyed and the

survivor thereafter raises his rates and maintains them."
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The six cases which have thus far been explained in

this chapter were all the cases which ~were brought or

prosecuted by the United States for violation of the

Sherman law during President McKinley's administra-

tion. Two of those cases were the Kansas City Stock

Yards cases, and though both of them succeeded in the

Circuit Courts in which they were brought, both of them

failed in the Supreme Court of the United States. Two
more of those cases were brought against coal combina-

tions, and both of them were so emphatically sustained

by the lower court, that neither of them was appealed

to the Supreme Court. The other two cases were de-

cided in favor of the United States by the Supreme

Court, and the first of them had already been decided

in favor of the United States by the Circuit Court of

Appeals for the Sixth Circuit in an elaborate opinion

delivered by Judge Taft. These two cases, against the

industrial combination in the cast-iron pipe case and the

railroad combination in the Joint Traffic Association case,

respectively, embody the principal achievements of the

McKinley administration toward enforcing the Sher-

man law.

Cases of litigation between private parties, relevant to

the Sherman law, which occurred during McKinley's

administration were eleven in number. And those liti-

gations may now be explained in their order

:

1. Gulf, Colorado & Santa Fe Railway Co. and

others vs. Miami Steamship Co., 86 Fed. Rep. 407. This

was an action in equity which was originally brought on

February 12, 1898, in the United States Circuit Court

for the Eastern District of Texas, by the Miami Steam-

ship Company against three railway companies. The bill

stated that the Miami Steamship Company and the Mal-

lory Line of steamships were competitors, and the only

6
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competitors in tlie business of water transportation be-

tween Galveston, Texas, and the port of New York
City; and that the defendant railroad companies had

been favoring the Mallory Line against the Miami Steam-

ship Company, in respect of contracts and customs for

transporting freight over the land and over the water

in opposite directions from Galveston. The complain-

ant contended that this conduct was contrary to the com-

mon law and to certain statutes of Texas, and to the

United States Interstate Commerce Law of February 4,

1887, as amended March 2, 1889, and was also contrary

to the Sherman law. The judge of the Circuit Court,

March 2, 1898, made a decree in favor of the complain-

ant, which decree ordered a preliminary injunction to

stop the said doings of the railroad companies until the

final hearing of the case ; but that decree was not accom-

panied by an opinion, stating on which law it was based.

Thereupon the defendant railroad companies appealed

from that decree to the Circuit Court of Appeals for the

Fifth Circuit, and on March 29, 1898, that court, when
held by Circuit Judges Pardee and McCormick, and Dis-

trict Judge Swayne, reversed the decree of the Circuit

Court and dissolved the injunction. This reversal, so

for as it related to the Sherman law, was based upon the

plain proposition that that law does not authorize any

other party than the United States to maintain a bill in

equity for an injunction against any party claimed to

have violated that law.

2. Southern Indiana Express Co. vs. United States

Express Co. and others, 88 Fed. Rep. 659. This was a

bill in equity, which was filed in the United States Cir-

cuit Court for the District of Indiana, by one express

company against three others, alleging that the defend-

ants had been guilty of combined conduct, which was
contrary to the common law, and to the Interstate Com-
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merce law, and to the Sherman law, and to one of the

statutes of Indiana. The case was heard on demurrer

on August 4, 1^8, by Judge Baker, who was then Dis-

trict Judge for the District of Indiana. He decided that

the question whether the contract complained of violated

the Sherman law, could not be investigated in the case,

because that law does not authorize any party except the

United States to bring an action in equity for its en-

forcement.

3. Cravens vs. Carter-Crume Company, 92 Fed. Rep.

479. This was originally an action at law, begun in the

Circuit Court of the United States for the Southern Dis-

trict of Ohio. The object of the action was to enforce a

certain contract. Upon the trial of the case, the judge

of the circuit court directed the jury to find a verdict

for the defendant, and that being done, that judge en-

tered a judgment for the defendant. Thereupon the

plaintiff took the case to the Circuit Court of Appeals

for the Sixth Circuit by means of a writ of error, and

in pursuance of the proper practice in such cases, the

whole case was thereby opened to the judgment of that

court, which court at that time consisted of Judges Lur-

ton, Severens and Clark. Judge Severens delivered the

opinion of the court, affirming the judgment of the cir-

cuit court, on the ground that the contract sought to be

enforced was contrary to the common law and also to the

Sherman law, and on the further ground that no court of

justice will enforce such a contract.

The significance of this case therefore resides in the

character of the contract which was found to be illegal.

That illegality resulted from the fact that that contract

was made in pursuance of a combination of manufactur-

ers of woodenware, which was formed for the purpose

of restricting the production of wooden dishes and keep-

ing up the price thereof, and which contract provided that
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the plaintiff should participate in the doings of the com-

bination in the matter of restricting the production and

maintaining the prices of wooden dishes throughout the

country.

4. Block and others vs. Standard Distilling and

Distributing Company, 95 Fed. Rep. 979. This was an

action in equity which was decided on demurrer on July

31, 1899, by Judge Thompson in the United States Cir-

cuit Court for the Southern District of Ohio. It was an

attempt to enforce Section 7 of the Sherman law by an

action in equity, and moreover in the same action, with

an attempt to enforce a trademark right. But Judge

Thompson decided that Section 7 of the Sherman law

authorizes only a recovery of threefold damages with

costs and attorney's fee, and that such a recovery cannot

be had in any action in equity, but only in an action

at law.

5. Lowry and others vs. Tile, Mantel and Grate As-

sociation of California and others, 98 Fed. Rep. 817.

This was an action at law, based on Section 7 of the

Sherman law, and brought to recover damages for in-

juries inflicted by the defendant association upon the

complainants. The defendants demurred to the com-
plaint on the alleged ground that it did not state such

facts as amounted to a violation of the Sherman law.

That question was argued on that demurrer before Cir-

cuit Judge Morrow, and he decided on November 13,

1899, that the facts stated in the complaint did consti-

tute a violation of the Sherman law. Those facts were
as follows: The Tile, Mantel and Grate Association of

California was an unincorporated organization composed
of wholesale dealers in tiles, mantels and grates, which
wholesale dealers were the other defendants in the ease,

and were conducting their tile, mantel and grate business
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in the diflferent states wherein they were located. The
defendants, with intent to form a contract, trust and con-

spiracy in restraint of trade and commerce between six

different states, to the extent of the tiles, grates and

mantels that could be used in California in the erection

of buildings, did conspire to confine that business to

the members of the defendant association, by refusing

to sell or deliver tiles, grates or mantles to any other

party in California, and did conspire to raise the prices

of those articles in the California market. Previous to

this combination, the plaintiffs were making an annual

profit of about five thousand dollars from their estab-

lished business of selling tiles, mantels and grates; but

after that organization, the plaintiifs were unable to pur-

chase tiles, mantels or grates from any of the defendants.

This conduct and combination of the defendants had

damaged the plaintiffs to the claimed extent of $10,000.

Judge Morrow decided that the complaint in making

these statements stated a cause of action under the

Sherman law, and he supported that decision by citing

the Jellico Mountain Coal case in 46 Fed. Rep. 432, and

the Coal Dealers' Association case in 85 Fed. Rep. 252,

and the Addyston case, in 85 Fed. Rep. 279.

This Lowry case was tried by Judge Morrow with a

jury in December, 1900, and that trial resulted in a ver-

dict in favor of the plaintiffs, which fixed their damages

at $500, 106 Fed. Rep. 38. The charge which Judge

Morrow gave to the jury at that trial included an instruc-

tion, that the stated and proved conduct of the defend-

ants constituted a contract and combination in restraint

of trade and commerce, and an attempt to monopolize a

part of the trade and commerce between dealers in tiles

in San Francisco and manufacturers of such tiles in

Eastern states, and thus constituted a violation of the

Sherman law.

That charge left nothing to the jury to consider except
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the question of damages, and on that question the judge

told the jury that its verdict must be limited to the actual

damages which the evidence showed the plaintiffs had

sustained by reason of the defendant's violation of the

Sherman law ; and that it would be the duty of the court

to render a judgment for three times the amount of

those actual damages. The judge also charged the jury

that "The plaintiffs in an action of this kind are not per-

mitted to claim damage to their business by reason of

an association contrary to the statute, where it was within

their own power, in the exercise of reasonable diligence

to avert any such damage."

6. Union Sewer Pipe Co. vs. Connolly, 99 Fed. Rep.

354, and 184 U. S. 540. This was an action at law

which was decided in the United States Circuit Court for

the Northern District of Illinois, in its northern division,

of January 29, 1900, by Judge Kohlsaat, who was then

United States District Judge for that district. The
object of the action was to recover payment on certain

promissory notes which had been given by the defendant

for sewer pipe sold to him by the plaintiff. The de-

fendant interposed three defenses, which were based upon

the theory that the plaintiff was a trust or combination,

organized for the express purpose of restraining state

and interstate trade, contrary to the common law, and

also contrary to the Sherman law, and also violative of

an Illinois statute of July 1, 1893.

Judge Kohlsaat overruled the first defense on the

ground that "The fact that one party to a contract is

engaged in illegal acts will not, at common law, avail

the other party as a defense to the enforcement of a con-

tract, in itself legal." And he held that the Sherman
law was no defense to the action, because the action was
based upon a contract which was not contrary to that

law. And he held that though the Illinois statute of
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July 1, 1893, did provide in terms for sucli a defense in

such a case; that statute was unconstitutional, because it

expressly exempted from its operation all agricultural

products and all live stock while in the hands of the pro-

ducer or raiser. Judge Kohlsaat held that this exemp-

tion of those who produce or raise agricultural products

or live stock from the provisions of a statute, which by

its terms was binding on every other person in Illinois,

was violative of the Fourteenth Amendment to the Con-

stitution of the United States, in that it denied the equal

protection of the laws to many persons within the juris-

diction of Illinois. And he held that the statute of

Illinois was in contravention of Section 22 of Article 4 of

the Constitution of Illinois, in that it was a case of

special legislation, where a general law could have been

made applicable.

This case was taken to the Supreme Court of the

United States by means of a writ of error; and on

March 10, 1902, Justice Harlan delivered the opinion of

that court, holding that the decision of Judge Kohlsaat

was right in all respects, including that part which held

that the fact that one party to a contract is engaged in

an illegal business, does not deprive him of the right to

enforce in court a legal contract which he may make
independent of that illegal business or even collateral

thereto.

7. City of Atlanta vs. Chattanooga Foundry & Pipe

Co., 101 Fed. Rep. 900. This case, and its companion

case of Manion & Co. vs. the same defendant, were

actions at law brought to recover damages under Section

7 of the Sherman law. The defendant corporation had

been one of the defendants in the Addyston case, which

case had resulted, in December, 1899, in a decision of

the Supreme Court of the United States to the effect

that those defendants comprised a combination engaged
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in restraint of interstate commerce in cast-iron pipes.

These two cases against the Chattanooga Foundry &
Pipe Company were thereupon brought in the United

States Court for the Eastern District of Tennessee, and

were decided in that tribunal on May 5, 1900, by Judge

Clark, who was then the United States District Judge

for that district. The declarations in the two cases

stated that the plaintiffs therein had purchased large

quantities of cast-iron pipe from the defendant at unfair

and exorbitant prices, which the defendant had been

enabled by the Addyston combination to extort. Those

declarations therefore prayed judgments for triple dam-

ages and costs and attorneys' fees, and claimed that the

specific damages which should thus be multiplied by

three should be ascertained by deducting what would,

have been a just and fair price for purchased cast-

iron pipe, from the exorbitant and unfair price which

had been extorted by the defendant and paid by the

plaintiffs, respectively.

The defendants defended by interposing a Tennessee

statute of limitations, which provided that no action at

law for injuries to real or personal property could be

brought in the courts of that state more than three years

after the injuries occurred. The plaintiffs demurred to

this defense on the ground that the Tennessee Statute of

Limitations was not applicable to an action based on the

Sherman law and brought in a United States court. This

demurrer raised a very interesting combination of ques-

tions of law, the statements and arguments on the two

sides of which logically ran as follows:

The defendant claimed that the Tennessee Statute of

Limitations was applicable to the case, in pursuance of

Section 721 of the Revised Statutes of the United States,

which section provides that "The laws of the several

states, except where the Constitution, treaties, or stat-
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utes of the United States otherwise require or provide,

shall be regarded as rules of decision in trials at common
law, in the courts of the United States in cases where

they apply."

The plaintiffs responded that Section 721 of the United

States Revised Statutes did not operate to make the

Tennessee Statute of Limitations a rule of decision in

any case based upon Section 7 of the Sherman law; be-

cause there was a statute of the United States that did

otherwise require or provide for all such actions. That

statute was Section 1047 of the Revised Statutes of the

United States, which section provides that no suit or

prosecution for any penalty or forfeiture accruing under

the laws of the United States shall be maintained, unless

it is commenced within five years from the time when the

penalty or forfeiture accrues.

The defendant rejoined that Section 1047 of the Re-

vised Statutes did not contain any provision or require-

ment relevant to Section 7 of the Sherman law, or to any

suit thereunder, because that section did not provide for

any penalty or forfeiture, but only for recovery of ex-

emplary damages. Judge Clark decided that the de-

fendant's argument on this issue was the true argument,

and that the Tennessee Statute of Limitations was ap-

plicable to the suit under Section 7 of the Sherman law.

The corresponding Statutes of Limitations in many of

the states allow more than three years, and in some states

as many as six years in whjch to begin suits for injuries

to property committed without violence. But until Con-

gress enacts a special statute of limitations for application

to suits brought under Section 7 of the Sherman law,

every such suit will be subject to whatever statute of

limitations relevant to such suits is in force in the state

wherein the district is located in which such a suit is

brought.
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8. Gibbs vs. McNeeley and others, 102 Fed. Rep.

594. This was an action at law to recover damages

under Section 7 of the Sherman law. The case was

decided in the United States Circuit Court for the Dis-

trict of Washington in its Western division, on June 8,

1900, by Judge Hanford, the United States District Judge

for that district. The complaint stated that the plaintiff

was formerly engaged in business at Tacoma, as a buyer

and exporter of red cedar shingles, and that the defend-

ants and other persons, firms and corporations men-

tioned in the complaint, were manufacturers of such

shingles, and had formed and constituted an unincor-

porated association to suppress competition in the busi-

ness of furnishing such shingles to dealers therein, and

that that combination was violative of the Sherman law.

Judge Hanford decided that those facts did not consti-

tute a cause of action, because they did not include the

point that damage had resulted to the plaintiff there-

from.

For a second cause of action the complaint stated that

the defendant combination had advanced the prices of red

cedar shingles, and had restrained all its members from

selling such shingles below that advanced price; and

that thereupon the plaintiff's customers had refused to

buy shingles from him at the advanced prices, which

refusal had caused him damage in the loss of trade to

the amount of $1,200. For a third cause of action the

complaint stated that the defendant combination had

caused all its shingle mills to suspend work for sixty days

for the purpose of preventing an oversupply of shingles,

and that this reduction in quantity caused the plaintiff

to sustain damages by loss of trade to the amount of

$1,000.

Judge Hanford decided that this second and this third

cause of action were both unfounded in the Sherman law,

because they both related to transactions confined to the
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State of Washington, and had no direct relation to in-

terstate commerce, and he based that decision upon the

decision of the Supreme Court in the Knight case, which

is reported in Volume 156 of the United States Reports.

Judge Hanford also took occasion to commend that por-

tion of the defendants' conduct upon which these two

alleged causes of action were based; because that con-

duct tended to conserve the cedar forests in the State of

Washington.

The fourth and last cause of action stated by the

plaintiff in his complaint was that the defendants and

the other members of the association, with intent to in-

jure the plaintiff and destroy his business, at a meeting

of the central committee of the association, had adopted

certain resolutions which were false and defamatory,

concerning the plaintiff and the plaintiff's business as a

dealer in shingles, which resolutions had been printed and

distributed through the United States mails by the asso-

ciation to all the manufacturers of shingles in the State

of Washington, and to various retail and wholesale deal-

ers in the United States and in Canada, including cus-

tomers of the plaintiff, and had been sent to a number

of newspapers and trade journals having a circulation

among the plaintiff's customers; and the complaint stated

that this combined conduct of the defendants had cast

odium and discredit upon the plaintiff, and had operated

to totally destroy his business, and had thus damaged

him to the amount of $15,000.

Judge Hanford decided that this fourth cause of action

was well founded, because the actions of the defendants

in adopting and circulating the resolution constituted an

agreeriient on their part to assail the character of a

man engaged in interstate commerce, for the purpose

of crippling him as a competitor in that business. On
that point Judge Hanford said ; "By annihilating a man
of experience and skill in a particular branch of com-
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merce, the restraint upon commerce is quite as effectual

as would be any contract binding him to abstain from

competition."

This Gibbs case, nearly a year after Judge Hanford's

decision, and in March, 1901, was tried by Judge Bel-

linger and a jury, the circuit court at that time being

temporarily held by that judge, though he was the

United States District Judge for the District of Oregon,

and not for the District of Washington. He directed the

jury to find a verdict for the defendants on that fourth

cause of action which Judge Hanford had sustained.

107 Fed. Rep. 210. This direction was partly based

upon the fact that the evidence did not fully sustain the

statements of the complaint on that subject, and partly

upon the opinion of Judge Bellinger that the decision of

Judge Hanford had been wrong in holding that the com-

plaint in respect of that fourth cause of action, if true in

point of fact, would have been sound in point of law.

For Judge Bellinger held that even if it had been true

in point of fact, it would not have been sound in point

of law, inasmuch as what it alleged was a libel upon a

man, and not an attempt to restrain or monopolize inter-

state trade or commerce.

9. Otis Elevator Co. vs. Griger and others, 107 Fed.

Rep. 131. This was an action in equity in the United

States Circuit Court for the District of Kentucky, based

on alleged infringement of certain letters patent for in-

ventions. The defendants' answer stated that the plain-

tiff was a corporation organized for the purpose of hold-

ing the legal title to those patents, and to other elevator

patents, for the purpose of controlling the sales and en-

hancing the prices of the apparatus covered thereby,

without itself engaging in the manufacture and sale of

such apparatus ; and that those facts constituted a viola-

tion of the Sherman law, and thereby disentitled the
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complainant corporation to maintain any action for any

infringement of those patents.

Judge Evans, then the United States District Judge

for the District of Kentucky, on March 30, 1901, ren-

dered the opinion of the court on this point, which opin-

ion was to the effect that the Sherman law does not

authorize a mere infringer of letters patent of the United

States to escape the consequences of his infringement, on

the ground that the complainant may have violated that

law, in acquiring and managing the patents infringed.

10. Metcalf vs. American School Furniture Co. and

others, 108 Fed. Rep. 909. This was an action in equity

in the United States Circuit Court for the Western Dis-

trict of New York. It was a multifarious attempt to

enforce Section 7 of the Sherman law by means of an

action in equity, which was also devoted to an attempt

to seek equitable relief in respect of certain complicated

corporation affairs and doings, which were disconnected

with the Sherman law. The case was argued before

Judge Hazel, United States District Judge for the West-

ern District of New York, upon a motion for a tempo-

rary injunction, and upon demurrers to the bill of com-

plaint. On May 13, 1901, he decided that Section 7

of the Sherman law cannot be enforced by an action in

equity, but only by an action at law; and that the dam-

ages recoverable under that section cannot be recovered

in an action in equity, which is mainly devoted to some

subject within equity jurisdiction, on any such ground

as that such damages are incidental to the demand for

equitable relief.

11. Delaware, Lackawanna & Western Railroad Co.

vs. Frank and others, 110 Fed. Rep. 689. This was an

action in equity, brought in 1901, in the United States

Circuit Court for the Western District of New York,
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and was decided in that tribunal by Judge Hazel on

August 26, 1901. The bill of complaint stated that in

pursuance of a request which had been presented to the

railroad company by the officers of the Pan-American

Exposition, that complainant and other railroad com-

panies connecting with it, had caused to be sold at its

various stations special tickets for round trips and ex-

cursions from other places to Buffalo, New York, at

greatly reduced prices ; and that such tickets were limited

on their faces to the particular persons purchasing them

from the railroad company, and were also limited to a

specified number of days wherein they could be used;

and the bill also stated that the defendants were ticket

brokers in Buffalo, and had in many instances purchased

the return portions of such excursion tickets from the

original purchasers and had sold the same to other per-

sons, who by falsely impersonating the original pur-

chasers and forging the names of such purchasers upon

such tickets, were enabled to use them for transportation

over the complainant railroad. The bill also stated that

the defendants in promoting this fraudulent scheme, in-

structed purchasers of return tickets from them how to

impersonate the original purchasers so as to escape de-

tection.

Judge Hazel decided that the bill of complaint stated

a proper case for equitable relief. But he also decided

that the complainant was proved in the evidence to be a

party to a combination of nine railroad corporations

which were engaged in pooling railroad rates, and in

fixing fares for railroad transportation in order to avoid

mutual competition between those nine railroad com-

panies, and that the special Pan-American tickets referred

to in the bill of complaint had been issued in pursuance

of that combination, and which combination was known
as the Trunk Line Association. In view of these facts,

Judge Hazel stated that the complainant appeared to be
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guilty of violating Section 1 of the Sherman law, in

what it had done with those Pan-American excursion

tickets, and that that evil practice was the very practice

which the bill asked the court to protect from the doings

of the defendant. The case presented was that of one

law breaker praying a court of equity to prevent other

law breakers from fraudulently interfering with the law-

breaking business of the complainant. For these reasons,

Judge Hazel held that the complainant was out of place

in a court of equity, having presumed to enter with

unclean hands.

The eleven litigations relevant to the Sherman law,

between private parties which occurred during McKin-

ley's administration, included eight cases m which that

law was invoked in vain, and two cases in which it was

successfully invoked by the defendants, and only one

case in which it was successfully invoked by a plaintiff

or complainant as a means of remedying a wrong which

had been inflicted by the defendants in violation of that

law.



CHAPTER VII.

THE SHERMAN LAW PRIOR TO ROOSEVELT'S

ADMINISTRATION.

Chapters IV, V and VI of this book are devoted to

stating concise and substantially complete accounts of all

the litigations relevant to the Sherman law, which were

adjudicated in the United States during the eleven years,

two months and twelve days which passed between the

approval of that law by President Harrison on July 2,

1890, and the end of the administration of President

McKinley, on September 14, 1901. This chapter is de-

voted to a classified review of those litigations, and to

an investigation of the question what practical results

followed ^therefrom, prior to Roosevelt's administra-

tion.

Those litigations occurred in precisely forty different

cases, eighteen of which were brought and prosecuted

by the United States, and eighteen of which were

brought and prosecuted by private parties, for alleged

violations of the Sherman law by other private parties,

and four of which were defended by private parties on

the ground that the Sherman law disentitled the plaintiffs

in those four cases to recover judgments therein.

Among those four cases the Sherman law defense was

successful in three, and was unsuccessful in only one.

In the three cases, that defense succeeded on the ground

that the complainants or petitioners in those cases were

asking the courts to help them to gather the fruits of

their violations of the Sherman law, which those courts

refused to do. The one unsuccessful defense was made
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in a case in which the defendant sought to avoid paying

a promissory note, which had been given by the defend-

ant to the plaintiff for sewer pipe sold to him. That

defense was overruled on the ground that the sale of

the sewer pipe was legal, although the plaintiff may have

been a party to a combination of sewer pipe manufac-

turers and interstate dealers, and though that combina-

tion may have been violative of the Sherman law.

Among the eighteen cases which were brought and

prosecuted by private parties for alleged violations of

the Sherman law, only two succeeded, while sixteen

failed. One of those which succeeded was the Phelan

case, wherein the success consisted in an order made by

Judge Taft in the United States Circuit Court for the

Southern District of Ohio, that Frank W. Phelan be con-

fined in the County Jail of Warren County, Ohio, for six

months, for contempt of court, which had consisted in

his violation of an injunction which had been issued by

Judge Taft in the Thomas case, and which commanded
those to whom it was directed to abstain from partici-

pating in a railroad strike, which strike Judge Taft held

to be a violation of the Sherman law. The other suc-

cessful case among these eighteen was the Lowry case

in the United States Circuit Court for the Northern Dis-

trict of California. The success in that case consisted

in a recovery of a verdict for $500 damages, and a judg-

ment for three times this amount, plus an attorney's fee

of $750, in pursuance of Section 7 of the Sherman law.

The sixteen unsuccessful cases which were brought

by private parties for alleged violations of the Sherman

law by other private parties failed for a considerable

variety of reasons, which are stated in detail in those

of the foregoing chapters which explain those sixteen

cases respectively. Most of those failures resulted from

errors committed by the attorneys who prosecuted those
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cases, respectively, while none of them resulted from any

weakness or ambiguity in the Sherman law.

Among the eighteen cases which were brought and

prosecuted by the United States for alleged violation of

the Sherman law prior to Roosevelt's administration, ten

were successful and eight were defeated. Two of the

eight cases which failed were the Kansas City Stock

Yard cases; and they ought to have failed, for the de-

fendants were not shown therein to have violated the

Sherman law in any way. Another of the eight cases

was decided adversely to the United States, because the

judge who decided it held the opinion that the word

"restraint," in Section 1 of the Sherman law, should be

construed to signify extraneous restraint; whereas the

only "restraint" of interstate commerce with which the

defendants in that case were chargeable was purely

mutual restraint. This case was decided in 1892, and

long before any of those Supreme Court decisions were

rendered which construed the word "restraint" to in-

clude mutual restraint among the members of a combina-

tion engaged in interstate commerce. Another of the

eighteen cases failed because the jury with whom it was
tried could not agree what verdict to render. And an-

other one failed because it was brought in Utah when
Utah was a territory, and for a technical reason, quite

disconnected with the Sherman law, could not be main-

tained after Utah became a state.

The remaining three cases which failed were the cases

against the "Whiskey Trust," and the Cash Register

Company, and the "Sugar Trust," respectively, and which
cases are designated in the reports as United States vs.

Greenhut and others; United States vs. Patterson and
others, and United States vs. E. C. Kifight Company
and others, respectively. Whenever those three cases are

thoroughly examined and adequately understood by able
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and disinterested lawyers, with a view to ascertain why
they were decided against the United States, those law-

yers will necessarily decide in their own minds that each

and all of them were lost because they were not brought

and prosecuted with adequate professional ability by

the respective district attorneys who brought them and

prosecuted them. No escape from this conclusion can

be found, except on the theory that those district attor-

neys did not wish to win those cases, and therefore did

not bring them and did not prosecute them in good faith.

Therefore their failure must be ascribed to want of exer-

cise of adequate professional ability. This view does not

imply any criticism of any of the courts which decided

any of those three cases ; for those courts necessarily de-

cided those cases upon the records of pleadings and evi-

dence therein, and not upon the basis of any fact or

facts which might have been pleaded and proved, but

were not pleaded, nor otherwise embodied in the respec-

tive records.

The ten successful cases which were brought and

prosecuted by the United States for alleged violation of

the Sherman law, prior to Roosevelt's administration,

were of four classes. The most numerous class com-

prised four labor strike cases, in each of which an in-

junction was prayed for and was granted, to restrain

combinations of laborers from interfering with interstate

commerce. Another class comprised three combinations

of coal miners and coal dealers, which had been restrain-

ing interstate commerce in pursuance of certain contracts

made between them for that purpose. Another class

comprised the two railroad association cases, namely, the

Trans-Missouri case and the Joint Traffic Association

case. The remaining one of the ten cases was the Addy-

ston case against the cast-iron pipe combination, which

had been restraining interstate commerce in pursuance
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of a special contract made bteween them, which had that

operation.

The practical effect of the four successful labor strike

cases was very great and very important, in that the

decisions of the courts in those cases were so clear and so

comprehensive, and so evidently just, that they have long

been generally acquiesced in by labor organizations.

The practical effect of the three coal combination

cases was to suppress those three combinations; and

they may have had some deterring effect to prevent other

coal combinations from beifig formed or maintained.

But it is not generally known that the decisions in those

cases ever had any effect to prevent any of the railroad

companies who are engaged in transporting anthracite

coal from Pennsylvania into other states, or any of the

coal companies which are managed by any of those rail-

road companies, from organizing and maintaining com-

binations in restraint of interstate commerce in anthracite

coal.

The practical effect of the decisions of the Supreme

Court in the two railroad association cases was unimpor-

tant to the public. For the members of those railroad

associations, and all other railroad companies, who at-

tempted so to do, were soon able to make new arrange-

ments for accomplishing the same results which those

railroad associations had been organized to accomplish.

The practical effect of the decision of the Supreme

Court in the Addyston case was to suppress the combina-

tion of cast-iron pipe manufacturers and sellers which

was condemned in that case. But other industrial cor-

porations who wished to combine for purposes similar to

those of that combination were soon guided by their law-

}-ers into other forms of combination, which were still

more efficient methods of suppressing competition be-

tween them.
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This review of the history ot the Sherman law litiga-

tion prior to Roosevelt's admmistration snows that during

the eleven years two months and twelve days in which

that law had then been upon the statute books, it was
not used, or even efficiently attempted to be used, to

suppress any of those combinations in restraint of inter-

state or international commerce, at which it was pri-

marily and particularly aimed by the Congress which

enacted it. Those were the great "trusts" or other plans

of placing the power and property of many corporations

under the government of a few men for the primary

purpose of suppressing all mutual competition between

those corporations, and for the secondary purpose of

restraining all extraneous competition of other parties

with the corporations thus combined.

It was about midway of that period of eleven years

two months and twelve days that the House of Repre-

sentatives, on January 7, 1896, passed a resolution re-

questing the Attorney General to report what steps, if

any, had been taken by the Department of Justice to

enforce the Sherman law. The passage of that resolu-

tion indicates that the House of Representatives was

under the impression that the Sherman law had been

neglected by the Department of Justice during the nearly

six years which had then passed since its enactment.

In response to this resolution, and on February 8,

1896, Judson Harmon, who was then Attorney General,

sent a report to the House of Representatives, in which

all that he said, in response to the above inquiry, was in

the two following sentences, namely: "Two actions are

now pending, based partly or wholly on alleged violaT

tions of what is known as the Sherman act. They both

relate to agreements among interstate carriers."

The two actions to which Attorney General Harmon

referred must have been the Trans-Missouri case and the
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Joint Traffic Association case, neither of which had yet

been argued in the Supreme Court.

The House resolution of Janury 7, 1896, also asked

the Attorney General what further legislation, if any,

was needed, in his opinion, to protect the people against

trusts, combinations and conspiracies in restraint of trade

and commerce. In response to this request, Attorney

General Harmon suggested that "Congress may make it

unlawful to ship from one state to another, in carrying

out or attempting to carry out, the designs of such or-

ganizations, articles produced, owned or controlled by

them or any of their members or agents," and that "The

law should contain a provision, like that of the inter-

state commerce law, to prevent the refusal of witnesses

to answer on the ground of self-incrimination," and that

"The purchase or combination, in any form, of enter-

prises in different states, which were competitive before

such purchase or combination, should be prima facie

evidence of an attempt to monopolize," and that "If the

Department of Justice is to conduct investigations of al-

leged violations of the present law, or of the law as it

may be amended, it must be provided with a liberal ap-

propriation and a force properly selected and organized."

Congress never has enacted into law any of the four

suggestions thus made by Attorney General Harmon.

The first and third of those suggestions were perhaps too

drastic to be enacted in 1896, when so little had been at-

tempted in the direction of enforcing the Sherman law,

without such assistances. The second suggestion was

quite unnecessary in respect of any prosecutions of the

great trusts and combinations, because the facts in those

cases are mainly provable by documentary evidence; and

so far as they are not thus provable, they are provable

by the testimony of witnesses without any self-incrimina-

tion of those witnesses. The fourth suggestion relates to

the degree with which the Department of Justice can
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enforce the Sherman law; and the absence of a special

organization of lawyers and investigators in that depart-

ment, devoted to the sole purpose of enforcing the Sher-

man law, was not a good reason for the Attorney Gen-

eral in February, 1896, being engaged in doing nothing

whatever in that direction, except waiting for two cases

which had already been decided by the circuit courts

and the circuit courts of appeals to be reached for argu-

ment in the Supreme Court. The fact undoubtedly is,

that the lawyers and investigators who are subordinate

to the Attorney General in the Department of Justice,

while they have always included a few earnest men, have

also included a number of men whose work was much
less efificient, and much less continuous than it should

have been.

Attorney General McKenna was in charge of the De-

partment of Justice less than one year, and therefore

rendered but one annual report to Congress of the do-

ings of that department. That report was made Novem-
ber 30, 1897; and what it said on the subject of the

Sherman law was said in the following paragraph:

"The Supreme Court rendered on the 22d of March

last a very important decision under the act of Congress

of July 2, 1890, United States vs. Trans-Missouri Freight

Association (166 U. S., 290). The decisions of the

lower courts were reversed, and it was held that that

act applies to railroad companies as well as others ; that it

applies to all contracts in restraint of trade, and not

merely to contracts making unreasonable restraints ; that

the effect in restraining trade, rather than the purpose of

the contract is to be inquired into; and that a contract,

legal when made, became illegal upon the passage of that

act, so that acts done thereafter were done in violation

of it. An injunction prohibiting the continuance of the

association, or of any similar arrangement was upheld.
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The combination was of eighteen railways west of the

]\Iissouri River and was for the purpose of maintaining

rates of freight. The case was argued in person by

Attorney General Harmon."

This luminous report of the character of the decision

of the Supreme Court in the Trans-Missouri case was

not accompanied by any criticism of the Sherman law,

nor by any complaint of want of means in the Depart-

ment of Justice for its enforcement ; and it plainly shows

that Attorney General McKenna was satisfied that the

Sherman law was a strong enactment, which required

only to be earnestly used to be made comprehensively

effective.

The next report from the Department of Justice rele-

vant to the Sherman law. was the annual report of At-

torney General Griggs, of November 30, 1898. That

report said nothing about that law except to give to Con-

gress a clear account of the Joint Traffic Association case,

which had then lately been decided by the Supreme Court.

Attorney General Griggs ended that account of that case

by saying that it holds "That Congress in dealing with

interstate commerce, and in the course of regulating it in

the case of railroad corporations, has the power to say

that no contract or combination shall be legal which shall

restrain trade and commerce by shutting out the operation

of the general law of competition." This interpretation

by Attorney General Griggs of the decision of the Su-

preme Court in the Joint Traffic Association case shows

that he also, like Attorney General McKenna, under-

stood the Sherman law to be a strong and comprehen-

sive statute.

The annual report from the Department of Justice,

which was made November 30, 1899, was also made by

Attorney General Griggs. The pages of that report

which related to the Sherman law were confined to sum-
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maries of the Trans-Missouri case and the Joint Traffic

Association case, and the two Kansas City Stock Yards

cases. The only noteworthy portions of those sum-

maries now are the sentences in which Attorney General

Griggs informed Congress that the Supreme Court held

in the Trans-Missouri case, that the Sherman law ap-

plies to railroads, and that it prohibits all agreements in

restraint of interstate trade or commerce, whether the

restraint be reasonable or unreasonable; and that that

court affirmed both those propositions in the Joint Traf-

fic Association case, and additionally held that the Sher-

man law is valid and constitutional, and that Congress

has the power to enact that a contract or combination is

illegal, which restrains commerce among the several

states by shutting out the operation of the general law of

competition.

Thus again in his second annual report Attorney Gen-

eral Griggs indicated his opinion that the Sherman law

required no amendment; for while explaining how con-

stitutional, valid and effective the Supreme Court had

held that law to be, he did not suggest that it required

any amendment, or could be improved by any change.

The third and last annual report of Attorney General

Griggs was made near the end of the nineteenth century,

on November 30, 1900. What that report contained

relevant to the Sherman law was an account of the

Addyston case, which had been decided by the Supreme

Court nearly a year before. The most noteworthy part

of that account consisted in saying that the Supreme

Court in that case held that Congress may prohibit the

performance of any agreement between individuals or

corporations where the natural and direct effect of it is

to regulate or restrain interstate commerce; and that the

court also held that any agreement or combination which
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directly restrains not only the manufacture, but also the

sale of a commodity within the several states comes

within the anti-trust law.

Thus a third time in his third annual report, Attorney

General Griggs represented the Sherman law as good

and strong, and did not say or intimate that he knew

of any deficiency or error therein.

Nine months and a half after that last annual report

of Attorney General Griggs, the administration of Presi-

dent McKinley ended on September 14, 1901. Before

proceeding to trace the history of the Sherman law

through the long administration of the strenuous Presi-

dent, who succeeded McKinley, it seems suitable to

ascertain and state what was being done by the Depart-

ment of Justice toward enforcing that law during the

last months of McKinley's administration.

Such an ascertainment has been made in the course of

the extensive researches relevant to the whole history

of the Sherman law, which had to be made in order to

render possible such a book as this. But the result of

that ascertainment was remarkably small, because it dis-

closed the fact that when McKinley died, the Depart-

ment of Justice had not begun any suit to enforce the

Sherman law at any time since May 8, 1899, when the

bill was filed in the United States Circuit Court for the

Southern District of Ohio, in the Chesapeake and Ohio

Fuel case; and that that was the only case of the kind

which was pending in any court during the last year

before the end of McKinley's administration; and that

nothing was done during that year in that case, except

to wait for it to be reached for argument in the Circuit

Court of Appeals for the Sixth Circuit, in pursuance of

an appeal which was taken by the defendants in the
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year 1900, from the adverse decision of the United

States Circuit Court for the Southern District of Ohio.

It was during the last part of McKinley's administra-

tion that hundreds of "holding" companies were or-

ganized as state corporations, the purpose of each of

which organizations was to place the property and power

of a number of theretofore competing corporations un-

der the control of a few men, or of one man, in order

to suppress all mutual future competition between those

corporations, and also to restrain all future extraneous

competition by other parties with any of the combined

corporations. More of those holding companies were

incorporated in New Jersey than in any other state; but

some such companies were then or afterward incorpo-

rated in each state and territory of the Union, except

jwssibly Idaho, Nevada, Oregon, Utah and Washington.

The greatest of all the holding companies which were

organized during the latter part of McKinley's admin-

istration, and indeed the greatest holding company which

was ever organized, is the United States Steel Corpora-

tion, which was organized in New Jersey in February,

1901, with a capital of $1,100,000,000, for the purpose of

acquiring and holding the stock and subjecting the busi-

ness of many previously competing corporations, to the

management of a few men who were to be officers or

directors of the United States Steel Corporation. The

general plan of this organization consisted in the pur-

chase by the United States Steel Corporation, of more

than half of the stock of each of the many corporations

to be combined, and the payment for those stocks thus

purchased by issuing to the sellers such numbers of

shares of the stock of the United States Steel Corporatiou

as might be agreed upon between those sellers and those

promoters of the United States Steel Corporation who
contrived and executed that particular holding company
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scheme. The organization having been thus completed,

the business of the corporations thus combined was there-

after managed by their respective directors and officers;

but those respective groups of men performed their

managerial functions under the general direction of the

officers and directors of the United States Steel Cor-

poration, all of whom were practically governed by a

very few men acting together, which few men included

Mr. J. P. Morgan, the original promoter of the com-

bination, and Mr. E. H. Gary, the chairman of the

Board of Directors of the United States Steel Corpora-

tion, and whatever man was president of that corpora-

tion, whether Mr. Schwab or Mr. Corey.

The hundreds of holding companies which were or-

ganized in different states of the Union during the latter

part of McKinley's administration, and the much smaller

number of such companies which have been organized

since that time were all organized on the same general

plan as that of the United States Steel Corporation,

though with some variations in many cases. The most

important of those variations has consisted in so or-

ganizing the holding company as to make it incidentally

an operating company. In such cases the holding com-

pany performs two independent functions. In so far

as it is an operating company its business is conducted

harmoniously with the business of the other operating

companies, which it dominates in its capacity as a hold-

ing company. But in such a case as this the whole

business of the combination is controlled by one man or

by a few men, as truly as such control is exercised by one

man or by a few men who are the officers or the directors

of a corporation which is a holding company only.

The holding company .scheme was originally contrived

nearly twenty years ago, by or on behalf of John D.

Rockefeller and his associates, to take the place of the
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"Standard Oil Trust," which those gentleman had or-

ganized in 1882, and had operated until March, 1892,

when the Supreme Court of Ohio decided that it was
illegal according to the common law and according to

the laws of Ohio, and thereupon enjoined it from con-

tinuing to do business. Thereupon Mr. Rockefeller, or

some of his associates or some of their attorneys, con-

trived the holding company scheme, to take the place

of the illegal Standard Oil Trust. At that time the

trustees, who controlled that trust, held stock in eighty-

four corporations, all of which they had been managing

in unitary and monopolistic methods, which were con-

trary to the common law, and had been condemned as

such by the Supreme Court of Ohio. Those trustees

were nine in number, and they had issued trust certifi-

cates amounting to $97,250,000 to those persons who
had conveyed to them, as trustees, the stock in the eighty-

four corporations. The trust scheme provided that the

nine trustees were to elect all the directors and officers

of the eighty-four corporations, and were to control all

the business of those corporations through those directors

and officers and were to distribute among the owners of

the trust certificates all the dividends which they would

receive from the officers of the eighty-four corporations,

on the stocks thereof, which they held for the benefit of

the owners of the trust certificates.

This "Standard Oil Trust" was created by an elaborate

written agreement on January 2, 1882, from which time

until the trust was dissolved, in pursuance of a decision

of the Supreme Court of Ohio, rendered ten years later,

the business of all the corporations which had established

or which had joined that organization, was controlled

absolutely by the nine trustees, of whom John D. Rocke-

feller was the chief.

The fact that this Standard Oil Trust and other simi-

lar organizations were the prevailing form of combina-
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tion in restraint of trade and commerce in the United

States in 1890, was the reason why tha Sherman law

mentioned "combination in the form of trust," as being

the typical form of combination which that law was

framed and enacted to prohibit ; and has always been the

reason why the Sherman law has been often called the

"Anti-Trust Law." But the name of that law which

was affixed to it by Congress was "An act to protect

trade and commerce against unlawful restraints and

monopolies," which name being too long for general use,

the statute has always been generally designated as the

Sherman law, because it was the initiative and energy

of Senator Sherman which caused it to be enacted.

But the "trusts" which existed and were illegally

flourishing in 1890 were all dissolved before the end of

the nineteenth century, and their respective places were

taken by such holding companies as the Standard Oil

Company of New Jersey, and the United States Steel

Corporation, and the American Tobacco Company, and

the Amalgamated Copper Company, and the American

Smelting and Refining Company, and the American

Sugar Refining Company of that state, and hundreds of

other holding companies organized as corporations in one

or another of nearly every state of the Union. Never-

theless, these holding companies which are corporations

and are not trusts, are often called trusts in conversa-

tion and in print, because they have the same purpose

and substantially the same mode of operation which char-

acterized the Standard Oil Trust prior to its dissolution

in 1892.

Not even one "trust," accurately so called, was ever

prosecuted prior to the end of McKinley's administration,

for violation of the Sherman law ; and only two such

prosecutions were begun prior to that time against any

holding company, as if they were trusts. Those two
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prosecutions were the Greenhut case and the Knight case,

but the combinations at which those cases were aimed

were two holding companies, namely, the Distilling and

Cattle Feeding Company, and the American Sugar Re-

fining Company, respectively; which corporations were

often designated among the people as the Whiskey Trust

and the Sugar Trust, respectively. Both those prosecu-

tions failed, because neither of them was prosecuted

skilfully. But neither of those failures was based upon

any distinction between a holding company and a trust;

and the decision in neither of them expressed or implied

anything unfavorable to the view that a combination in

restraint of interstate commerce by means of a holding

company, is violative of Section 1 of the Sherman law.

Nevertheless that point had not been adjudicated in

any court prior to the end of McKinley's administration.

And inasmuch as during the last few years of that ad-

ministration the Department of Justice was making

hardly any attempt to enforce the Sherman law against

anybody, or to apply it in any way to any combination

whatever; thousands of men who wanted to evade that

law, and even to disobey it if necessary, for their

monopolistic purposes, took part in hundreds of organi-

zations of holding companies, during a few years, about

the end of the nineteenth century, and particularly about

the year 1900.

At the end of McKinley's administration the Sher-

man law still stood with its original completeness and

clearness unchanged by any amendment; and during the

eleven years, two months and twelve days through which

it had been thus standing, it had been supported with

strength and expounded with favor in several invulner-

able judicial decisions, including four which had been

rendered by the United States Supreme Court. And
although it suited the purpose of some lawyers who

wished to weaken the Sherman law, to claim that the
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decision of the Supreme Court in the Knight case must

have that effect, that claim was always invalid, because

that decision was not a decision against the Sherman law,

or m derrogation of its strengtn, but was only a decision

to the effect that the record in the Knight case was con-

fined to showing that the defendants had made a com-

bination to restrain, or at least to regulate, the manu-

facture of sugar in one city of one state, and did not

show that they had combined to restrain interstate com-

merce, m sugar, or to do anythmg about sugar elsewhere

than in a particular state.



CHAPTER VIII.

THE SHDRMAN LAW DURING ROOSEVELT's ADMINISTRATION.

The administration of President Roosevelt covered

nearly seven years and a half, and extended from Sep-

tember IS, 1901, to March 4, 1909. The first Attorney

General who served during that administration was

Philander C. Knox of Pennsylvania, who continued at

the head of the Department of Justice until June 30,

1904, and who is now Secretary of State in the adminis-

tration of President Taft. The second Attorney Gen-

eral under President Roosevelt was William H. Moody
of Massachusetts, who served from July 1, 1904, to

December 16, 1906; and the third and last Attorney

General in that administration was Charles J. Bonaparte

of Maryland, who conducted the Department of Justice

from December 16, 1906, to March 4, 1909.

The Sherman law does not require any President of

the United States to enforce that statute ; that duty being

put by that law upon the Attorney General of the United

States, and upon his subordinates, the District Attorneys

of the United States, in the several Judicial Districts,

which are about ninety in number.

The first annual report of Attorney General Knox
was made to Congress November 30, 1901 ; but he did

not mention the Sherman law therein, nor any past or

prospective litigation thereunder. Nevertheless, during

the years of his occupancy of the office of Attorney Gen-

eral, ending on June 30, 1904, he did begin five of the

forty-four prosecutions under the Sherman law which

7
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were commenced and carried forward on behalf of the

United States during the administration of President

Roosevelt. >jineteen of those forty-four cases were

begun under the direction of Attorney General Moody,

and the remaining twenty were begun under the direction

of Attorney General Bonaparte.

Those chapters of this book which record the history

of the Sherman law during the administrations of Presi-

dents Harrison, Cleveland and McKinley, respectively,

contain accounts of all of the cases which were brought

and prosecuted under that law, at any time during those

three administrations. But the public cases which were

prosecuted under that law during the administration of

President Roosevelt, and the private cases, which during

that administration were Htigated between private parties,

relevant to that law, were so numerous, that this chapter

win give accounts of only those of them which resulted

in the adjudication of important points, which were not

adjudicated prior to the beginning of the administration

of President Roosevelt. Those public cases which are

thus noteworthy were the following:

1. United States vs. Northern Securities Co. and

others, 120 Fed. Rep. 721, and 193 U. S. 197. This

was an action in equity which was begun March 10, 1902,

by the United States, in the Circuit Court of the United

States for the District of Minnesota, to enjoin the North-

ern Securities Company from holding any of the shares

of the capital stock of the Northern Pacific Railway

Company, or of the Great Northern Railway Company,

and from exercising any control over either of those

railway companies.

The facts which were established in the case were

essentially as follows: The Northern Pacific Railway

Company and the Great Northern Railway Company

were the owners respectively of two theretofore com-
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peting railways, which extended from the shores of the

Mississippi River and of Lalte Superior to the shores of

Puget Sound. In the summer of 1901 certain large stock-

holders in the Northern Pacific Company, and certain

large stockholders in the Great Northern Company, who
had practical control of those two companies respec-

tively, combined to make a plan to organize a holding

company in New Jersey, with a capital stock of $400,-

000,000, and to transfer most of that stock to the holders

of the majority of the stock of the Northern Pacific

Company and to the holders of the majority of the

stock of the Great Northern Company, in exchange for

a majority of the stock of each of those railway com-

panies. This plan was executed by the organization of

such a holding company in New Jersey, in November,

1901, which holding company was named the Northern

Securities Company. When the Securities Company Was

organized it assented to the plan which it was organized

to promote ; and that plan was thereupon executed to the

extent of the acquirement by the Northern Securities

Company of about 96 per cent; of all the stock of the

Northern Pacific Railway Company, and about 76 per

cent, of all the stock of the Great Northern Railway

Company.

The bill of complaint stated that these facts constituted

a contract combination or conspiracy in restraint of in-

terstate commerce in violation of the Sherman law, and

prayed for a decree to judicially establish that proposi-

tion.

On February 11, 1903, Congress enacted, and Presi-

dent Roosevelt approved, an Act to expedite the hear-

ing and determination of suits in equity brought under

the Sherman law, or brought under the interstate com-

merce law. That act provided that any such suit in equity

brought by the United States should, at the request of the

Attorney General, be assigned for hearing at the earliest
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practical day in the Circuit Court in which it was brought,

before not less than three judges; and that whatever ap-

peal might be taken from the decision of the Circuit

Court, thus held by not less than three judges, must be

taken directly to the Supreme Court of the United

States.

In pursuance of this expediting statute, the Northern

Securities case was argued in March, 1903, in the United

States Circuit Court for the District of Minnesota, with

all the four Circuit Judges of the Eighth Judicial Cir-

cuit sitting as that Circuit Court. These were Judges

Caldwell, Sanborn, Thayer and Van Devanter.

The arguments for the United States were mg.de by

Attorney General Knox himself, assisted by four other

counsel. The arguments for the defendant were made

by John W. Griggs, assisted by five other counsel; Mr.

Griggs having been the predecessor of Mr. Knox as

Attorney General of the United States.

The opinion of the court was delivered by Judge

Thayer, without any dissent from any other judge

among the four who heard the arguments and participated

in the decision of the court. That opinion was among
the last of the writings of its distinguished author, for

Judge Thayer died in 1905. After stating the facts of

the case, somewhat more elaborately than they have been

stated in this chapter. Judge Thayer proceeded as fol-

lows:

"The scheme which was thus devised and consummated

led inevitably to the following results : First, it placed

the control of the two roads in the hands of a single

person, to wit, the Securities Company, by virtue of its

ownership of a large majority of the stock of both com-

panies; second, it destroyed every motive for competi-

tion between two roads engaged in interstate traffic,

which were natural competitors for business, by pooling
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the earnings of the two roads for the common benefit of

the stockholders of both companies; and, according to

the famihar rule that every one is presumed to intend

what is the necessary consequence of his own acts when
done wilfully and deliberately, we must conclude that

those who conceived and executed the plan aforesaid

intended, among other things, to accomplish these ob-

jects."

"It will not do to say that, so long as each railroad

company has its own board of directors, they operate

independently, and are not controlled by the owner of

the majority of their stock. It is the common experi-

ence of mankind that the acts of corporations are dic-

tated, and that their policy is controlled by those who
own the majority of their stock."

"The general question of law arising upon this state

of facts is whether such a combination of interests as

that above described falls within the inhibition of the

anti-trust act or is beyond its reach. The act brands as

illegal, 'every contract, combination in the form of

trust or otherwise, or conspiracy in restraint of trade or

commerce among the several states or with foreign na-

tions.' Learned counsel on both sides have commented

on the general language of the act, and the generality of

the language employed is, in our judgment, of great

significance. It indicates, we think, that Congress, being

unable to foresee and describe all the plans that might

be formed and all the expedients that might be resorted

to to place restraints on interstate trade or commerce, de-

liberately employed words of such general import as, in

its opinion, would comprehend every scheme that might

be devised to accomplish that end."

"If the same indivaduals who promoted the Securities

Company had transferred their stock in the two railroad

companies to a third party, and had agreed to induce

other shareholders to do likewise, until a majority of the
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Stock of both companies had been vested in a single in-

dividual or association of individuals, and had empowered

the holder or holders to vote the stock as their own,

receive all the dividends thereon, and divide them among

those shareholders of the two companies who had trans-

ferred their stock, the result would have been a com-

bination in direct restraint of interstate commerce, be-

cause it would have placed in the hands of a small coterie

of men the power to suppress competition between two

competing interstate carriers, whose lines are practically

parallel."

"It is manifest, therefore, that the New Jersey charter

of the Northern Securities Company is about the only

shield which the defendants can interpose between them-

selves and the law. The reasoning which led to the ac-

quisition of that charter would seem to have been that

while, as individuals, the promoters could not, by agree-

ment among themselves, place the majority of the stock of

the two competing and parallel railroads in the hands of

a single person, or a few persons, giving him or them the

power to operate the roads in harmony and stifle com-

petition, yet that the same persons might create a purely

fictitious person termed a corporation, which could neither

think nor act except as they directed, and, by placing

the same stock in the name of that artificial being, could

accomplish the same purpose. The manifest unreason-

ableness of such a proposition, and the grave consequences

sure to follow from its approval, compel us to assume

that it must be unsound; especially when we reflect that

the law, as administered by courts of equity, always

looks at the object accomplished, rather than upon the

particular devices or means by which it has been accom-

plished."

"If the State of New Jersey had undertaken to invest

the incorporators of the Securities Company with power

to do acts in the corporate name, which would operate
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to restrain interstate commerce, we have no doubt that

such a grant would have been void, under the provisions

of the anti-trust act, or at least that the charter could

not be permitted to stand ki the way of the enforcement

of that act."

After Judge Thayer had thus discussed and settled

that one of the arguments of the defendant which was

based upon the New Jersey charter of the Securities

Company, he proceeded to state and upset several other

arguments, the original equilibrium of which was quite

unstable, and all of which are quite obsolete now. Hav-

ing disposed of those minor matters, Judge Thayer

reached the final contention of the defendant, which

was that the Northern Securities combination was not

formed to restrain commerce, but to promote commerce

and to enlarge the volume of interstate traffic, and thus

to benefit the public.

After stating the defendant's argument in support of

this defense, and of the propositions upon which it was

based, in terms extremely favorable to that argument

and to those propositions, Judge Thayer concluded his

discussion of the whole case with the following para-

graph :

"We shall neither affirm nor deny either of these

propositions, because they present issues which we are

not called upon to determine, and some of them are

issues which no court is empowered to hear or decide,

involving, as they do, questions of public policy which

Congress . must determine. It is our duty to ascertain

whether the proof discloses a combination in direct re-

straint of interstate commerce ; that is to say, a combina-

tion whereby the power has been acquired to suppress

competition between two or more competing and parallel

lines of railroads engaged in interstate commerce. If

it does disclose such a combination—and we have little

hesitation in answering this question in the affirmative

—
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then the anti-trust act, as it has been heretofore inter-

preted by the court of last resort, has been violated, and

the government is entitled to a decree."

The decree which was accordingly made, was entered

on April 9, 1903. That decree adjudged in substance,

that the defendants had theretofore entered into a com-

bination or conspiracy in restraint of trade and commerce

among the several states, in violation of the Sherman

law; and that all the stocks of the Northern Pacific

Railway Company, and all the stocks of the Great North-

ern Railway Company, then claimed to be owned and held

by the Northern Securities Company, were acquired and

were being held in virtue of said combination or con-

.spiracy; and that the Northern Securities Company was

thereby enjoined from acquiring, or attemptinf,' to acquire,

any more stock of either of those railway companies, and

from voting any of the stock which it then held, at any

meeting of the stockholders of either of the said railway

companies, and from exercising, or attempting to exer-

cise, any control, direction, supervision or influence over

any of the acts or doings of either of said railway com-

panies, by virtue of holding said stock therein ; and that

the Northern Pacific Railway Company and the Great

Northern Railway Company be likewise enjoined from

paying any dividends to the Northern Securities Com-
pany on account of any stock in either of said railway

companies, claimed to be owned or held by the Northern

Securities Company.

This decree expressly omitted to provide what was to

be done with the stocks of the Northern Pacific Railway
Company and the Great Northern Railway Company,
respectively, which the decree prohibited the Northern
Securities Company from using any more, cither as

means of controlling the Northern Pacific Railway Com-
pany and the Great Northern Railway Com])any, or as
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means of collecting dividends from those railway com-
panies, respectively.

An appeal to the Supreme Court of the United States

was taken by the defendants from the adverse decree of

the Circuit Court for the District of Minnesota, and

that appeal in December, 1903, was argued in the Su-

preme Court by Mr. Griggs and other counsel for the

appellants, and by Attorney General Knox for the United

States. Condensations of those arguments are printed

on pages 257 to 317 of Volume 193 of the United States

Reports, where they can be read by those who wish to

ascertain in detail what views of the Sherman law were

held, or at least were stated in 1903 T)y those distin-

guished lawyers, respectively.

The decision of the Supreme Court, in pursuance of

that appeal and those arguments, was announced by

Justice Harlan on March 14, 1904, in the following sen-

tence :

"The judgment of the court is that the decree below

be and hereby is affirmed, with liberty to the Circuit

Court to proceed in the execution of its decree, as the

circumstances may require."

Justice Harlan also delivered a written opinion, stating

the reasons which caused him to favor that judgment

of the court which he announced; and justices Brown,

McKenna and Day concurred in that written opinion of

Justice Harlan.

Justice Brewer also delivered a written opinion in

which he stated that he concurred in the judgment of

the court, which Justice Harlan had announced, but that

he did not concur with every part of the opinion which

Justice Harlan had delivered.

Justice White delivered a written opinion in which

Chief Justice Fuller, Justice Peckham and Justice

Holmes concurred, and which opinion dissented from the
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judgment of the court; and set forth one particular line

of argument, in support of that dissent.

Justice Holmes also delivered a written opinion in

which Chief Justice Fuller, Justice White and Justice

Peckham concurred, and which opinion also dissented

from the judgment of the court; and set forth another

particular line of argument in support of that dissent.

These four written opinions comprised about forty

thousand words, and are printed on pages 317 to 411

of Volume 193 of the United States Reports. They are

all very learned and very able writings which require

careful analysis, followed by careful comparison, in order

to be fully understood.

Such an analysis of the opinions of Justice Harlan and

Justice Brewer, respectively, when followed by such a

comparison of those opinions, will show that the points

which both of those opinions agreed in adjudicating, can

be accurately stated as follows

:

The Northern Securities Company was organized as a

holding company to acquire a majority of the stock of

the Northern Pacific Railway Company, and also a ma-
jority of the stock of the Great Northern Railway Com-
pany, in exchange for its own stock, which was issued

to those stockholders of the two railway companies, re-

spectively, from which the Northern Securities Company
acquired such stock in the two railway companies.

The purpose of the parties to this transaction was to

stop forever all competition between the two railway

companies, relevant to transporting freight or passengers

over the theretofore competing railroads, which were
owned by those two railway companies, respectively, and

used by them in very extensive interstate commerce.

The foregoing purpose, followed by the foregoing

transaction, constituted a violation of Section 1 of the

Sherman law; because it amounted to a "combination
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or conspiracy in restraint of trade and commerce among

the several states."

Section 1 of the Sherman law is violated wherever

a holding company is organized and used to acquire a

majority of the corporate stock of two or more there-

tofore competing operating companies, for the purpose

of stopping their competition, and thereafter managing

those operating companies, without any mutual competi-

tion, in some business which includes some form of inter-

state or international commerce.

An analysis and comparison of the dissenting opinions

which were written by Justices White and Holmes, re-

spectively, will show that those two opinions comprise

two independent but harmonious arguments, both of

which were concurred in by both of their authors, re-

spectively, and also by Chief Justice Fuller and Justice

Peckham.

Justices White and Holmes simply divided between

themselves the work of setting forth in writing all the

grounds upon which the dissents of the four minority

justices were based: Justice White formulating one ar-

gument, which was thought by all four justices to be

fatal to the case of the United States; and Justice

Holmes formulating another argument, which all four of

the minority justices likewise thought to be fatal to that

construction to the Sherman law, which the majority of

the court held to be its true construction.

The pivotal point in the argument which Justice White

made in the dissenting opinion which he wrote, was to

the effect that the constitutional power of Congress to

regulate interstate commerce does not include any power

to regulate the acquirement of instrumentalities suitable

for use in interstate commerce; though it does include

the power to regulate the use of those instrumentalities.
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after they have been acquired. Holding this view of

constitutional law, Justice White quite logically concluded

that the decree of the Circuit Court ought to be reversed,

because none of the defendants were shown in the record

to have taken part in any overt act in restraint of inter-

state commerce, in pursuance of any combination or con-

spiracy to that end, which may have been comprised in

the organization and business of the Northern Securities

Company.

The written opinion of Justice White comprises an

elaborate and animated argument in support of his view,

that the Sherman law is not violated by any combination

or conspiracy to restrain interstate commerce, unless that

combination or conspiracy is followed by some actual

restraint of interstate commerce. One of the places

wherein Justice White stated that view is near the middle

of page 393 of Volume 193 of the United States Reports,

where he inserted the following two sentences:

"True, the instrumentalities of interstate commerce are

subject to the power to regulate commerce, and therefore

such instrumentalities, when employed in interstate com-

merce may be regulated by Congress as to their use in

said commerce. But this is entirely distinct from the

power to regulate the acquisition and ownership of such

instrumentalities, and the many forms of contracts from

which such ownership may arise."

The pivotal point in the argument which Justice

Holmes made in the dissenting opinion which he wrote,

was to the effect that the word restraint in Section 1 of

the Sherman law should be construed as confined to ex-

traneous restraint, exercised against strangers to the con-

tract, combination or conspiracy which is used to produce

that restraint.

The written opinion of Justice Holmes covers only

eleven pages, and is characterized by the charming and
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luminous literary style of its accomplished author. Its

argument is that the words "contract, combination, or

conspiracy in restraint of trade or commerce," should

be construed in the light of the common law, rather than

in the light of the dictionary ; and that when those words

are thus construed, it will be found that "contracts in

restraint of trade" occur only when a contract is made
between two strangers, which provides that one of them

shall not compete with the other in a particular business,

or which at least restricts his previously existing freedom

to engage in such competition; and that it will likewise

be found that the words "combination or conspiracy in

restraint of trade" occur only when two or more other-

wise independent parties make a combination or con-

spiracy for the purpose of keeping strangers to the agree-

ment from competing with the parties to the agreement.

These views are vividly set forth in those two para-

graphs of the written opinion of Justice Holmes, the first

of which begins with line 12 from the bottom of page 403,

and the second of which ends with line 19 from the top

of page 405 of Volume 193 of the United States Reports.

Holding this view of the proper construction of the

Sherman law. Justice Holmes concluded that the decree

of the Circuit Court ought to be reversed, because the

Northern Securities combination first established a per-

manent community of interest between the Northern

Pacific Railway Company and the Great Northern Rail-

way Company, after which it would be impossible for

either of those railway companies to make a "contract"

with the other to restrict the freedom of competition

of either with the other; for that community of interest

being established, the two railway companies were no

longer strangers ; and because the combination of the two

railway companies, by means of the Northern Securities

Company, did not include any purpose of extraneous re-
'

straint upon strangers to that combination.
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Justice Holmes recognized the probability that some

readers of his written opinion might find that opinion

inconsistent with the decisions of the Supreme Court in

the Trans-Missouri case and in the Joint Traffic Asso-

ciation case. He therefore distinguished the decisions

of the court in those two cases from the decision which

he thought ought to be made by the court in the North-

ern Securities case, by pointing out that the combination

which was made in each of those two cases was confined

to regulating interstate commerce, and left the parties

to that combination quite independent in other respects;

whereas the combination which was made in the North-

ern Securities case practically operated to unite the par-

ties thereto, not only in respect of their interstate com-

merce business, but also in all respects whatever.

On this point, Justice Holmes, in speaking of the Trans-

Missouri case and the Joint Traffic Association case, said

:

"I accept those decisions absolutely, not only as bind-

ing upon me, but as decisions which I have no desire to

criticise or abridge."

This analysis of the dissenting opinion of Justice

Holmes reduces the ground of his dissent to the propo-

sition that where two railroad companies combine to

mutually restrain their interstate commerce, but do not

combine in any other respect, they thereby violate the

Sherman law; but that where two railroad companies

combine to mutually restrain all their businesses, includ-

ing their interstate commerce, they do not violate the

Sherman law.

It was not necessary to the argument of Justice

Holmes for him to say that he accepted absolutely, as

binding upon him, the prior decisions of the Supreme
Court in the Trans-Missouri case and in the Joint Traf-

fic Association case. But he did insert that proper and

loyal statement in his dissenting opinion in the Northern
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Securities case, though he knew that the decision of

the Supreme Court in each of the cases to which he re-

ferred was concurred in by only five of the nine justices,

who constituted the Supreme Court, when that decision

was rendered. In like manner it is to be expected that

hereafter Justice Holmes will accept the decision of the

Supreme Court in the Northern Securities case as bind-

ing upon him, though that decision was concurred in by

only five of the nine justices who constituted the Supreme

Court when that decision was rendered.

Three of the five justices who constituted the majority

of the Supreme Court when the Northern Securities case

was decided, are still members of that tribunal, while

only two of the four justices who dissented from that

decision are now members of that court. It is not to

be expected that hereafter any of those three justices

will dissent from the proposition of law which they

helped to establish in the Northern Securities case;

whereas it is to be expected that both of the justices

who dissented from that decision, and who still remain

upon the bench, will hereafter acquiesce in that proposi-

tion of law, on the ground that though they were origin-

ally unable to agree thereto, it was established by a ma-

jority vote of the court, and has now stood so long un-

reversed and unmodified by any other decision, that it

would be unjust to the people to modify it or reverse

it now.

After the decision of the Supreme Court of March

14, 1904, was rendered in this Northern Securities case,

it became necessary for the Northern Securities Com-

pany to dispose, in some way or another, of the shares

which it had been holding of the capital stock of the

Northern Pacific Railway Company, and also the shares

which it had been holding of the capital stock of the

Great Northern Railway Company, and thereupon to dis-
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tribute the proceeds among its own stockholders. In

pursuance of this duty, the Board of Directors of the

Northern Securities Company, on March 22, 1904, adopt-

ed certain preambles and resolutions, reciting that the

company had acquired and then held 1,537,594 shares

in the capital stock of the Northern Pacific Railway Com-
pany, and 1,181,242 shares in the capital stock of the

Great Northern Railway Company, and that there was

then outstanding 3,954,000 shares of its own capital stock,

and that it was going to distribute those shares of North-

ern Pacific stock pro rata among its own stockholders,

and was also going to distribute those shares of Great

Northern stock pro rata among its own stockholders, in

exchange for outstanding shares of its own stock, which

when thus recovered was going to be retired.

This plan would not operate to return the Northern

Pacific stock to the Northern Pacific stockholders, nor

the Great Northern stock to the Great Northern stock-

holders, who had respectively transferred those stocks

to the Northern Securities Company at the time of its

organization. Quite otherwise, this plan would operate

to give to the original Northern Pacific Stockholders, and

also to the original Great Northern stockholders about

one-third more Northern Pacific stock than Great North-

ern stock. That method of distribution resulted in giv-

ing the men who controlled the Great Northern Com-
pany, prior to the organization of the Northern Securi-

ties Company, control of both railway companies. But

this arrangement was not admired by Mr. E. H. Harri-

man, for it left him the leader of only a minority interest

in the two railway companies, instead of being, as he

had formerly been, the leader of the majority interest

in the Northern Pacific Company. But Mr. James J.

Hill liked the scheme immensely, because it gave the in-

terests of which he was the leader control of both rail-

way companies, whereas before the organization of the
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Northern Securities Company, the Hill interests con-

trolled only the Great Northern Railway Company.

Under these circumstances, Mr. Harriman and his

associates promptly filed a bill in equity in the United

States Circuit Court for the District of New Jersey,

stating the facts and praying that his party should some-

how be enabled to get back its original Northern Pacific

stock, leaving the original Great Northern stock to go to

those who had contributed it to the Northern Securities

combination. The defendants to this bill in equity were

the Northern Securities Company and others, the presi-

dent of the Northern Securities Company being James J.

Hill, who was also president of the Great Northern Rail-

way Company. This case was decided in favor of Har-

riman and his associates on July 15, 1904, by Judge

Bradford, then holding the United States Circuit Court

for the District of New Jersey, 132 Fed. Rep. 464. But

the Circuit Court of Appeals for the Third Circuit in

pursuance of an opinion of Judge Dallas, concurred in

by Judge Acheson, but dissented from by Judge Gray,

reversed the decision of Judge Bradford on Janury 5,

1905, 134 Fed. Rep. 331. And the Supreme Court of the

United States on April 3, 1905, delivered an opinion

through its Chief Justice, affirming the decision of the

Circuit Court of Appeals, and directing the Circuit Court

to dismiss the bill of complaint, 197 U. S. 244.

The pivotal point in this opinion of the Supreme Court

was its decision that when the stocks of the Great North-

ern Railway Company and the Northern Pacific Railway

Company were assigned to the Northern Securities Com-

pany at the time of its organization, the Northern Securi-

ties Company took the unconditional ownership of those

stocks, and did not take them as trustee for the parties

who assigned them to the Northern Securities Company

in exchange for shares of Northern Securities stock.
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That decision was therefore to the effect that the North-

ern Securities Company was a holding company which

owned the stocks which it held, and was not a trustee

or a "trust."

The result of the entire Northern Securities scheme

was to confer upon the interests of which James J. Hill

was the leader the control of both the Great Northern

Railway Company and the Northern Pacific Railway

Company; and while he lives to lead those interests, and

while a majority of the stock of each of those railroad

companies is owned or controlled by various combinations

of men or corporations, who will follow his leadership,

he will constitute a confederating bond of the two rail-

way companies, perhaps nearly as effective as the North-

ern Securities Company would have constituted, if it had

been permitted to continue to act as such a bond. But

the charter of the Northern Securities Company provided

that that corporation was to live forever; whereas, Mr.

James J. Hill is an old man whose extraordinary powers

of leadership cannot long continue.

For this reason the practical difference between the

government of two naturally competing corporations by

one immortal holding corporation, on the one hand, and

the government of those two competing corporations by

one man on the other hand, is the difference between the

continuance of such an arrangement for a short time

and its continuance forever.

Whether the Sherman law words "combination in the

form of trust or otherwise," constitutionally can, or con-

structively do, cover the present combination of the Great

Northern Railway Company and the Northern Pacific

Railway Company in the form of James J. Hill, is a

question, the answer to which cannot be positively

deduced from the decision of the Supreme Court in the
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Northern Securities case, for such a question was not

involved in that case.

2. United States vs. Swift & Co. and others, 122

Fed. Rep. 529, and 196 U. S. 375. This was an action in

equity, brought by the United States in the Circuit Court

for the Northern District of Illinois, in its northern divi-

sion, in May, 1902, against seven corporations, one part-

nership and twenty-three individuals. The petition stated

that the defendants, in violation of the Sherman law,

and in order to restrain competition among themselves

in the purchase of live stock necessary to the production

of the meats produced by them, had made a combination

and conspiracy between themselves to refrain from bid-

ding against each other when buying live stock from

owners who sent such stock from different states to the

Chicago Stock Yards for competitive sale; and had also

combined to execute other schemes in restraint of inter-

state commerce in live stock and also in meat.

The defendants filed a demurrer to this petition, and

that demurrer having been argued before Judge Gross-

cup, one of the Circuit Judges for the Seventh Circuit,

he overruled it on April 18, 1903, and immediately grant-

ed a preliminary injunction against the defendants, in

pursuance of Section 4 of the Sherman law.

The written opinion of Judge Grosscup in deciding

this case against the defendants, contained several strong

paragraphs such as are characteristic of much of Judge

Grosscup's judicial writing. Among those paragraphs

were the following:

"Commerce, briefly stated, is the sale or exchange of

commodities. But that which the law looks upon as the

body of commerce is not restricted to specific acts of sale

or exchange. It includes the intercourse—all the initia-

tory and intervening acts, instrumentalities and dealings
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—that directly bring about the sale or exchange. Thus,

though sale or exchange is a commercial act, so also is

the solicitation of the drummer, whose occupation it is

to bring about the sale or exchange. The whole trans-

action from initiation to culmination is commerce."

"When commerce, thus broadly defined, is between

parties dealing from different states—^to be effected so

far as the immediate act of exchange goes by transporta-

tion from state to state—it is commerce between the

states, within the meaning of the Constitution and the

statute known as the Sherman Act."

"The statute has no concern with prices, but looks

solely to competition, and to the giving of competition

full play, by making illegal any effort at restriction upon

competition. Whatever combination has the direct and

necessary effect of restricting competition, is, within the

meaning of the Sherman Act as now interpreted, re-

straint of trade."

"Thus defined, there can be no doubt that the agree-

ment of the defendants to refrain from bidding against

each other in the purchase of cattle, is combination in re-

straint of trade ; so also their agreement to bid up prices

to stimulate shipments, intending to cease from bidding

when the shipments have arrived. The same result fol-

lows when we turn to the combination of defendants

to fix prices upon, and restrict the quahties of meat

shipped to their agents or their customers. Such agree-

ments can be nothing less than restriction upon competi-

tion, and, therefore, combination in restraint of trade;

and thus viewed, the petition, as an entirety, makes out a

case under the Sherman Act."

"The Sherman Act, as interpreted by the Supreme
Court, is the law of the land, and to the law as it stands,

both court and people must yield obedience."
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An appeal from Judge Grosscup's decision was prompt-

ly taken by the defendants to the Supreme Court of the

United States, and was argued and decided in that tribu-

nal in January, 1905. The Supreme Court opinion was

written by Justice Holmes, and was concurred in by all

the other justices of the Supreme Court. The writ of

injunction which had been issued in pursuance of the

decision of Judge Grosscup, prohibited the defendants

from doing a considerable number of illegal things therein

specified; and also prohibited the defendants from re-

stricting competition by "any other method or device."

The Supreme Court decided that the injunction ought

to be modified by striking out that non-specific provision

and that being thus modified, it was right and should

be affirmed. This modification was ordered on the

ground that the writ of injunction was complete enough

without those words, and that it is improper, in a writ

of injunction, to command a defendant to obey the law

without telling him wherein disobedience would consist.

3. United States vs. MacAndrews & Forbes Co.

and others, 149 Fed. Rep. 823. This was a decision ren-

dered by Judge Hough in December, 1906, in the United

States District Court for the Southern District of New
York, overruling a demurrer to an indictment, which

was based on alleged violations of Sections 1 and 2 of

the Sherman law. The first eight pages of Judge

Hough's decision were devoted to stating his reasons

for overruHng five objections to the form of the in-

dictment; and which objections, though elaborately ex-

plained in those pages, were too technical to be suitable

for explanation here. The last three pages of Judge

Hough's decision were devoted to overruling five objec-

tions to the substance of the indictment; and his deci-

sions on those five objections were respectively as fol-

lows:
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"The defendants' doing did directly affect interstate

commerce. Commerce among the states is not a tech-

nical legal coneeption, but a practical one drawn from

the course of business. The criterion as to whether any

given business scheme falls within the prohibition of

the statute, is its effect upon interstate commerce, which

need not be a total suppression of trade, nor a complete

monopoly; it is enough if its necessary operation tends

to restrain interstate commerce, and to deprive the pub-

lic of the advantages flowing from free competition.

Applying these general considerations to the case in hand,

I have no doubt that the arrangement alleged in the in-

dictment immediately, directly, and of intention, re-

strained interstate commerce."

"A corporate act may also be an act of whatever officer

or officers actively performed that act, for the corpo-

ration chargeable therewith."

"Those officers of a corporation which is engaged in in-

terstate commerce, who conduct that business as officers

of that corporation, are themselves engaged in interstate

commerce."

"A corporation can conspire; and the old notion has

long since vanished, that a corporation is not responsible

for doing anything which is not authorized by its

charter."

"The monopolization or attempt to monopolize which

is prohibited by Section 2 of the Sherman law, can be

committed by one person alone ; whereas a contract, com-

bination or conspiracy to violate the Sherman law can-

not be made by one person only."

The trial of the defendants in this case was begun

by Judge Hough with a jury on December 19, 1906; and

on January 10, 1907, two corporations defendant were
found guilty, while a verdict of acquittal of the individual

defendants was rendered. Thereupon the two corpo-
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rations defendant made motions in arrest of judgment,

and also to set aside the verdict on the ground that that

verdict found them guilty of violating Section 1 and also

of violating Section 2 of the Sherman law, and thus sub-

jected them to double punishment for what was really

only one offense; although that offense was not only a

contract, combination or conspiracy in restraint of inter-

state commerce, contrary to Section 1, but was also an

attempt to monopolize some interstate commerce contrary

to Section 2 of the Sherman law. Judge Hough over-

ruled those motions on January 17, 1907, on the ground

that the offenses prohibited by Sections 1 and 2 of the

Sherman law, respectively, are diiiferent in substance and

effect, and are different in law.

Thereupon Judge Hough rendered a judgment fining

one of the corporations defendant $5,000 for its viola-

tion of each of Sections 1 and 2 of the Sherman law,

making $10,000 in all; and fining the other corporation

defendant $4,000 for its violation of Section 1 of the

Sherman law and $4,000 for its violation of Section 2

of that law, making $8;000 in all. 149 Fed. Rep. 836.

Those two corporations defendant thereupon sought to

avoid their punishment by taking their cases to the Su-

preme Court of the United States" by means of writs of

error; but on October 13, 1908, they themselves asked

and secured from that court dismissals of their own cases

from that tribunal. 212 U. S. 585.

4. Judge Speer's charge to a Grand Jury in the

United States District Court for the Eastern District of

Georgia, of February 7, 1907, printed on pages 834 to

846, inclusive, of Volume 151 of the Federal Reporter,

was a valuable contribution to the history of the Sherman

law, in that it delineated much of the history of the law

of England, relevant to restraints of business by means

of combinations and monopolies ; and in that it set forth
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some account of the efforts which during many years had

been made by the people of the United States to protect

themselves from trusts and combinations; and in that it

quoted important statements from the writings of great

thinkers in England and America relevant to the same

subject; and in that it commented instructively upon

some of the decisions which had been rendered by the

Supreme Court relevant to the Sherman law. Some of

the additions of Judge Speer to the judicial literature of

the subject were the following:

"The anti-trust laws of the United States are but the

evolution of the ancient laws of our law-loving race

against the monopolies which oppressed the people.

Monopolies are equally obnoxious to the philosophy of

Thomas Jefferson and of Sir Edward Coke; the shib-

boleth of the former—equal rights to all and special priv-

ileges to none—is often heard. The latter, three hundred

and fifty years ago denounced them."

"The efforts of the people of this country to protect

themselves against the injurious results of trusts and

combinations have lasted now for many years. This is

true of constitutional as of statutory law. Modern state

Constitutions of Illinois, Arkansas, Califorina, Colorado,

Georgia, Massachusetts, Nebraska, Pennsylvania, Texas

and West Virginia have provisions on the general sub-

ject."

"Monopolies first began in a large way to betray their

injustice to the masses of the people in the reign of

Queen Elizabeth. She granted her courtiers and ser-

vants the privileges of certain monopolies. These they

sold to others, who were thereby enabled to raise com-

modities to what prices they pleased and to put invin-

cible restraints upon commerce and industry. Currants,

salt, iron, powder, leather, oil, potash, vinegar, steel,

brushes, pots, bottles, saltpetre, lead, glass, paper, starch,

tin, sulphur, were some but not all of the commodities
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which were monopolized in England during the reign of

Queen Elizabeth."

Judge Speer thereupon set forth to the Grand Jury a

sketch of the history of a bill which was introduced into

Parliament before the end of the reign of Elizabeth for

the purpose of checking her exercise of the royal prerog-

ative in respect of granting monopolies to particular per-

sons among her subjects. During the debate in the

House of Commons on that bill Sir Francis Bacon de-

livered a speech in opposition thereto wherein he said

:

"With regard to monopolies, the case hath ever been

to humble ourselves unto Her Majesty and by petition

desire to have our grievancs remedied, especially when
the remedy touched her so nigh in point of prerogative.

I say, and I say it again, that we ought not to deal, to

judge or meddle with Her Majesty's prerogative. I

wish, therefore, every man to be careful of this busi-

ness."

Other members, who were less famous, but more brave

than Sir Francis Bacon, advocated the bill, among these

Mr. Montague said: "The grievances are great and I

would note only unto you thus much that the last Parlia-

ment we proceeded by way of petition, which had no suc-

cessful effect."

And Mr. Francis More said:

"I know the Queen's prerogative is a thing curious to

be dealt withal
; yet all grievances are not comparable. I

cannot utter with my tongue or conceive with my heart

the great grievances that the town and country for which

I serve, suffereth by some of these monopolies. It

bringeth the general profit into a private hand and the end

of all this is beggary and bondage to the subjects. Out

of the spirit of humiliation do I speak it, there is no act

of hers that has been or is more derogatory to her own
majesty, more odious to the subjects, more dangerous to
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the commonwealth, than the granting of these mon-

opolies."

Mr. Martin, with even higher spirit, declared:

"I do speak for a town that grieves and pines, for a

country that groaneth and languisheth, under the burden

of monstrous and unconsciencable monopolies of starch,

tin, cloth, oil, vinegar, salt and I know not what; nay,

what not! The principalest commodities, both of my
town and country, are engrossed into the hands of these

bloodsuckers of the commonwealth. Such is the state of

my own town and country ; the traffic is taken away, the

inward and private commodities are taken away and dare

not be used without the license of these monopolitans. If

these bloodsuckers be still let alone to suck up the best

and principalest commodities which the earth there hath

given us, what will become of us, from whom the fruits

of our own soil and the commodities of our own labor

shall be taken by warrant of supreme authority, which

the poor subject dare not gainsay."

But the "monopolitans" of the Elizabethan age were

powerful enough to prevent the passage of the bill which

had been introduced into the House of Commons by Mr.

Lawrence Hyde, and which had been thus eloquently ad-

vocated by Mr. Montague, Mr. More and Mr. Martin,

and no such bill was enacted by Parliament prior to the

end of the reign of Queen Elizabeth.

Having traced the subject of monopolies down to this

point of time. Judge Speer imparted to the Grand Jury

the following information

:

"It was not until the reign of her successor, James I,

that relief to the people was afforded. In the first Parlia-

ment of this King a Committee of Grievances was ap-

pointed, of which Sir Edward Coke was the chairman,

and it is doubtless ascribable to the labors of this great

lawyer that the English statute was enacted which to this
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day stands in all its original vigor among the laws of Eng-
land. Of this act against monopolies our own anti-trust

law is intended to be the equivalent, as affecting all mat-

ters to which the legislative and judicial power of the

United States may extend. The heart of man to-day is

much the same as in the days of Elizabeth and James.

The greed and avarice of the powerful sometimes take

little thought of the losses they entail on others not so

powerful. Not only do such combinations tend to de-

stroy all healthy rivalry and competition among those

who purchase or sell the products of the people, but they

sometimes little reck the miseries and destitution inflicted

on the producers themselves, the stories of whose lives

are often told in the short and simple annals of the poor."

The English statute, referred to by Judge Speer in the

last paragraph, was the "Statute of Monopolies," which

was passed by Parliament and approved by King James

I on March 24, 1624. Section 1 of that statute was as

follows

:

"All monopolies and all commissions, grants, licenses,

charters and letters patent to any person or persons,

bodies politic or corporate, whatsoever, of or for the sole

buying, selling, making, working or using anything within

the realm or walls, or of any other monopolies, and all

proclamations, exhibitions, restraints, warrants of assist-

ance, and all other matters whatsoever anyway tending to

the instituting, strengthening, furthering or countenanc-

ing of the same or any of them, are altogether contrary

to the laws of the realm, and so are and shall be utterly

void, and of none effect, and in nowise to be put in exe-

cution."

Judge Speer followed his delivery to the Grand Jury

of the last paragraph quoted from him by making to

them the following additional statements

:

"Like the Parliament of England the Congress of the
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United States has enacted the present law, prohibiting

modern combinations in restraint of trade. These are

not the result of patents granted by a partial monarch,

but they are the outgrowth of far-reaching schemes,

planning combinations to seize a suitable occasion to op-

press by unlawful compacts the many for the aggran-

dizement and enrichment of the few. The law finds its

authority in the power of Congress, granted by the Con-

stitution, to regulate commerce with foreign nations and

among the several states."

"Congress passed the act, approved July 2, 1890, en-

titled 'An Act to protect trade and commerce against

unlawful restraints and monopolies,' commonly known as

the Sherman anti-trust law."

Thereupon Judge Speer read to the Grand Jury Sec-

tions 1 and 2 of the Sherman law and followed that

reading by expositions of the decisions of the Supreme

Court in the Trans-Missouri case and the Joint Traffic

Association case, and the Addyston case, and the Swift

case, and the Northern Securities case. He closed his

explanation of the Northern Securities case by speaking

of that Justice of the Supreme Court who delivered the

judgment of that tribunal in that case as "that renowned

and venerable American jurist, Mr. Justice Harlan, ever

insistent to protect the rights of those who cannot help

themselves."

The admirable charge of Judge Speer to the Grand

Jury from which these extracts have been taken to adorn

and illuminate this book, was followed by evidence which

was presented to that Grand Jury by the United States.

That charge and that evidence resulted in an indictment

of the Atlantic . Investment Company and three other

corporations, and of two individuals for violating the

Sherman law through restraint of interstate commerce in

turpentine. Each of those defendants made a plea of

guilty to that indictment and then Judge Speer announced
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the judgment of the court to be that each defendant must

be punished by the maximum fine of $5,000. He could

also have ordered each of the individual defendants to

be imprisoned for a year, but he refrained from doing

that on their assurance that they would never violate the

Sherman law again.

5. United States vs. Virginia-Carolina Chemical Co.

and others, 163 Fed. Rep. 66. This was an indictment

found on May 25, 1906, by the Grand Jury of the United

States Circuit Court for the Middle District of Tennes-

see, upon information furnished by the Department of

Justice, under the direction of Attorney General Moody.

The defendants were fifty-six in number, and were

charged in the indictment with having violated Section

1 of the Sherman law by combining to restrain inter-

state commerce in agricultural fertilizers in many of the

states of the Union, including Tennessee. In support of

this charge the indictment stated that the defendants

were all engaged in interstate commerce in fertilizers and

that they had combined to fix the price of fertilizers in

eight specified states of the Union, and to apportion the

trade in fertilizers between those states among them-

selves, according to an agreed percentage.

Of course, the indictment, if true in its statements of

fact, was sound in its charge that the facts thus stated

constituted violation of the Sherman law and it does

not appear in the case that any of the defendants denied

that the indictment was true in its statements of fact.

What the defendants did under these circumstances

was to employ seven lawyers to get them out of their

trouble on some technical ground or other. The techni-

cal defenses which those seven lawyers combined to make

were three in number, namely, first, a motion to quash

the summons which had been issued against each of that

class of the defendants which were corporations
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chartered under the laws of other states than Tennessee

and which had not compHed with the laws of Tennessee

in relation to such corporations doing business within

that state, and which had no agents and were not doing

business in Tennessee ; and second, a demurrer to the in-

dictment on behalf of all the defendants, except those

attempted to be protected by the motion to quash; and

third, a plea in abatement, filed on behalf of the same

defendants as those attempted to be protected by the

demurrer.

The question of the validity of each of these various

defenses was argued in the fore part of 1908 by three

lawyers for the United States and seven for the defend-

ants before Judge McCall, who was then the United

States District Judge for the Western District of Tennes-

see, temporarily holding the United States Circuit Court

for the Middle District of Tennessee.

Judge McCall decided the case on July 3, 1908. That

decision denied the motion to quash the summons on the

ground that Section 716 of the Revised Statutes of the

United States, operated to validate each summons which

had been issued for service in another state upon a cor-

poration defendants which could not be found in Tennes-

see. That decision overruled the demurrer on the ground

that the indictment charged the defendants with apt lan-

guage and with certainty of meaning, with acts pro-

hibited by the Sherman law. But that decision sustained

the plea in abatement on the ground that the facts stated

therein and admitted by the United States to be true,

operated to make the indictment illegal. Those facts

were that Mr. E. T. Sanford and Mr. J. H. Graves as-

sisted the Grand Jury in their investigation which
resulted in the finding of the indictment by the Grand
Jury, though neither of those gentlemen was present in

the Grand Jury room after the testimony had been taken
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there or when the Jury was deliberating as to its find-

ings, or was voting upon the question of whether to

indict or not indict the defendants, Sanford and Graves'

gave to the Grand Jury what assistance they did give in

pursuance of a written commission, which was given by

the Attorney General of the United States to each of

them and which commissions appointed Sanford and

Graves special assistants to the United States Attorney

for Middle District of Tennessee, to do what they did

do toward assisting the Grand Jury.

Judge McCall decided that when the Attorney General

issued those commissions, he was mistaken in supposing

that the law authorized him so to do; and that when

Sanford and Graves acted as assistants to the Grand

Jury in pursuance of those commissions, they were

in error in supposing that the commissions and their

acting thereunder, were authorized by law. Judge Mc-

Call recognized the fact that when the case was argued

before him, there was an existing statute which auth-

orized such commissions as those which the Attorney

General had issued to Sanford and Graves, and which

authorized the doing, under such commissions, of the

very things which Sanford and Graves had done in the

Grand Jury room. But the judge pointed out that

though that statute was more than two years old when he

was deciding the case, it was not enacted until June 30,

1906, which was thirty-five days after the indictment

had been found by the Grand Jury in the case before

him.

Under these circumstances, Judge McCall decided

that when the Grand Jury was investigating the conduct

of the defendants, the then existing law of the United

States prohibited the presence in the Grand Jury room

of anybody and everybody, exicept the Grand Juroirs

and the witnesses, and the United States District Attor-

ney for the Middle District of Tennessee, and that there-
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fore the presence of Sanford and Graves in the Grand

Jury room invalidated the indictment which resulted

•from the investigations which they assisted the Grand

Jury to make; though that assistance was rendered in

good faith in pursuance of especial appointment by the

Attorney General of the United States, and was not

claimed to have included any false or misleading state-

ments or suggestions to the Grand Jury. But they were

in the Grand Jury room when the law did not permit

them to be there; and their presence there was held by

Judge McCall to invalidate the indictment, which the

Grand Jury, after they had gone away, deliberated upon

and decided to return as a true bill.

And this was how the seven lawyers of the fifty-six

defendants in this case, contrived to avert punishment

from all those defendants, except the few who could

not be found in Tennessee, and therefore could not be

punished there.

6. United States vs. Standard Oil Company of New
Jersey and others, 152 Fed. Rep. 290. This was a bill

in equity, filed November 15, 1906, under the direction

of Attorney General Moody, by the United States, in

the United States Circuit Court for the Eastern District

of Missouri, against the Standard Oil Company of New
Jersey, and about seventy subsidiary corporations, and

seven individual defendants. The bill stated that the

defendants had made and were maintaining a combina-

tion and conspiracy contrary to the Sherman law, to

restrain commerce in petroleum and its products, among
the states and territories of the United States, and with

foreign nations; and the bill prayed the court to make
a decree to stop all further violation of that law by the

defendants. After the filing of the bill, the court made
an order that the non-resident defendants should be

brought before the court, in pursuance of Section 5 of
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the Sherman law, by means of subpoenas to be served

upon them in the districts in which they respectively

existed or resided.

Thereupon seven lawyers appeared before the court,

when held by all four of the Circuit Judges of the

United States for the Eighth Circuit, and moved to

vacate that order, and to quash the service of subpoenas

which had been actually made upon the non-resident

defendants, in pursuance of that order. But this dilatory

motion was overruled on March 7, 1907. Thereupon,

after one more dilatory defense was made and was over-

ruled by the Court, the defendants filed their answers

to the bill of complaint. The taking of evidence in the

case thereupon occupied more than a year, and continued

until nearly the end of President Roosevelt's administra-

tion.

The argument of the case before the Circuit Court,

when held by the four Circuit Judges in St. Louis, Mis-

souri, and the decision of the case by that court, and the

transfer of the case from that court to the Supreme
Court of the United States, and the first argument of

the case in that tribunal, all occurred in the first year

of the administration of President Taft, and when the

case was being prosecuted under the direction of At-

torney General Wickersham. Therefore, those great

transactions are explained in the next chapter of this

book, which chapter is devoted to that part of the history

of the Sherman law which occurred during Taft's ad-

ministration.

7. United States vs. American Tobacco Company "^^

and others, 164 Fed. Rep. 700. This was a bill in equity

filed July 10, 1907, by the United States under the direc-

tion of Attorney General Bonaparte, in the United States

Circuit Court for the Southern District of New York,

for alleged violation of the Sherman law, by the Amer-

8
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ican Tobacco Company, and many other corporations,

including the United Cigar Stores Company, the R. P.

Richardson, Jr., Company, and the Imperial Tobacco

Company; the latter company being a British corpora-

tion. The bill of complaint stated that the defendants

had made and were maintaining a combination in

restraint of interstate and international trade in tobacco;

and the bill prayed that a writ of injunction might be

issued to restrain the defendants from conducting inter-

state or international commerce in tobacco, unless and

until they should have dissolved the illegal combination

between them. And the bill also prayed that receivers

should be appointed by the court to conduct their

respective tobacco businesses under competitive condi-

tions.

Voluminous testimony and other evidence was taken

in the case during the later months of 1907 and the

early months of 1908, and the case was argued in May,

1908, in the Circuit Court, when that court was held

by all four of the Circuit Judges of the Second Circuit,

sitting together. Those were Judges Ivacombe, Coxe,

Ward and Noyes. The argument for the United States

was made by J. C. McReynolds and Edwin P. Grosvenor,

special assistants to the Attorney General. The argu-

ment for the Imperial Tobacco Company was made by

William B. Hornblower and three other lawyers; that

for the United Cigar Stores Company was made by

S. M. Stroock, and that for the R. P. Richardson, Jr.,

Company was made by Charles R. Carruth; while the

argument for all the other defendants, which were the

American Tobacco Company and its constituent corpora-

tions, was made by ex-Judge William J. Wallace and

three other lawyers.

The case was decided on November 7, 1908. That

decision was not adverse to the United Cigar Stores



DURING Roosevelt's administration. 213

Company, nor to the R. P. Richardson, Jr., Company, nor

to the Imperial Tobacco Company; but it was adverse

to the American Tobacco Company and its constituent

American corporations. That adverse decision resulted

from the harmonious opinions of three of the judges of

the court, but Judge Ward dissented from the judgment

of the majority of the court.

The written opinions of all four of the judges of the

court are printed on pages 701 to 728 of Volume 164

of the Federal Reporter; and the substance of the

decree which was made by the court in pursuance of

the opinions of its three majority judges is printed on

pages 1024 and 1025 of the same volume.

The facts in the case were stated in the written opinion

of Judge Coxe in the following paragraph

:

"The 'Tobacco Trust,' so called, consists of over

60 corporations, which since January, 1890, have been

united into a gigantic combination, which controls a

greatly preponderating proportion of the tobacco busi-

ness in the United States in each and all its branches;

in some branches the volume being as high as 95 per

cent. Prior to their absorption, many of these corpora-

tions had been active competitors in interstate and for-

eign commerce. They competed in purchasing raw

materials, in manufacturing, in jobbing and in selling

to the consumer. To-day those plants, which have not been

closed, are, with one or two exceptions, under the

absolute domination of the supreme central authority.

Everything directly or indirectly connected with the

manufacture and sale of tobacco products, including the

ingredients, the packages, the bags and boxes, are largely

controlled by it. Should a party with moderate capital

desire to enter the field, it would be difficult to do so

against the opposition of this combination. That many

of the associated corporations were not coerced into
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joining the combination but entered of their own volition

is quite true, but in many other instances it is evident

that, if not actually compelled to join, they preferred

to do so, rather than face an unequal trade war, in which

the odds were all against them and in which success

could only be achieved by a ruinous expenditure of time

and money."

The evidence in the case did not convince any of the

judges that the defendants had made any contract, com-

bination or conspiracy in extraneous restraint of inter-

state or international trade or commerce; but Judges

Lacombe, Coxe and Noyes all agreed in finding that the

evidence proved that the American Tobacco Company

and its constituent American corporations constituted a

combination in mutual restraint of interstate commerce

in tobacco. In this respect, the American Tobacco case

is identical with the Northern Securities case, wherein

two railway companies had made a combination in mu-

tual restraint of interstate commerce, but had not made

any combination in extraneous restraint of interstate

commerce, exercised or to be exercised upon any other

party.

Judges Lacombe, Coxe and Noyes also agreed in hold-

ing that the combination in mutual restraint of inter-

state commerce in tobacco, which the American Tobacco

Company and its constituent American corporations were

proved to have made and to be maintaining, was

a combination contrary to Section 1 of the Sherman
law. Speaking of that section. Judge Lacombe said:

"This language is to be construed as prohibiting any

contract or combination whose direct effect is to prevent

the free play of competition." And Judge Coxe said:

"The natural effect of competition is to increase com-

merce, and an agreement whose direct effect is to prevent

this play of competition, restrains trade and commerce."
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And Judge Noyes said that "Every combination restrain-

ing competition in interstate trade is a combination in

restraint of interstate commerce."

The dissenting opinion of Judge Ward was primarily

based upon his idea that the American Tobacco case

was substantially like the Knight case, wherein no inter-

state or international commerce was proved to have

occurred or to have been restrained. But Judge Ward
overlooked the fact that the Knight case was based only

upon the manufacturing part of the "Sugar Trust" busi-

ness, whereas the Tobacco case was based upon the

whole business of the "Tobacco Trust," but particularly

upon its doings relevant to interstate commerce.

Assuming, however, that the Knight case should not

be held to control the decision of the American Tobacco

case. Judge Ward took the secondary and independent

ground that the combination in the Tobacco case did not

violate Section 1 of the Sherman law, because, in his

view of the evidence, it was not organized to restrain any

trade or commerce, but was organized to increase trade

and commerce in tobacco throughout the United States

and although that organization did incidentally prevent

competition between the members of the combination,

that result was unimportant. And Judge Ward held that

the American Tobacco Company and its subsidiary cor-

porations had not violated Section 2 of the Sherman law,

because they had not done anything to prevent other

parties from engaging in interstate or international com-

merce in tobacco and therefore had not monopolized or

attempted to monopolize that business or any part of it,

as he understood the legal meaning of the word "mon-

opolize" as that word is used in that section.

The American Tobacco Company and its constitutent

American corporations took an appeal from the decision

of the Circuit Court in this case to the Supreme Court of
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the United States, but that appeal was not reached for

argument in that tribunal until after the end of President

Roosevelt's administration.^An explanation of what has

occurred in that case in the Supreme Court will be found

in the next chapter of this book, which is devoted to the

history of the Sherman law during the administration of

President Taft.

The seven cases which have thus far been explained in

this chapter were not all the cases which were brought

or prosecuted by the United States for violation of the

Sherman law during the administration of President

Roosevelt. But they do comprise all of those cases

which were adjudicated during that administration

and which adjudications included points having enough

novelty and enough importance to be noteworthy

contributions to the history of the Sherman law.

The United States was successful in all of the seven

cases, except that against the Virginia-Carolina Chem-

ical Company and others, and its failure in that

case was not due to any defect or weakness in the

Sherman law, nor to any innocence among the defend-

ants who were indicted for violating that law ; "for that

failure was entirely due to the harmless but then illegal

presence in the Grand Jury room of two special assistants

of the Attorney General of the United States when the

Grand Jury was receiving the evidence upon which after-

ward, in the absence of those two gentlemen, the Grand

Jury based its indictment of the defendants.

Cases of litigation between private parties relevant to

the Sherman law which occurred during Roosevelt's ad-

ministration were between twenty and thirty in number,

and those of them which involved any new and important

points relevant to the Sherman law were the following:
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1. Foot vs. Buchanan, 113 Fed. Rep. 156. This was

a petition which was presented in January, 1902, to the

United States Circuit Court for the Northern District of

Mississippi in its Western Division, for a writ of habeas

corpus to discharge the petitioner, Lawrence Foot, from

the custody of the United States Marshal Buchanan,

Foot having been committed to that custody by the Dis-

trict Court for the Northern District of Mississippi for

contempt of court, claimed to have been committed by

him in refusing to answer certain questions which had

been put to him by the District Attorney before the

Grand Jury of that court when that Grand Jury was

engaged in investigating alleged violations of the Sher-

man law. When the witness refused to answer those

questions he stated as a reason for his refusal that "in

answering the questions he would incriminate himself

and put the Government in possession of information

which might supply the means of convicting him of the

same offense."

Judge Shelby decided that in Grand Jury investigations

based upon the Sherman law a witness could not be com-

pelled to answer questions the answers to which would

criminate him, and therefore he ordered the petitioner to

be discharged from the custody of the United States

Marshal. But Judge Shelby also held that a witness can-

not avoid answering questions upon his own mere state-

ment that the answers to them would tend to criminate

him, it being for the judge to decide whether any answer

might probably have that tendency.

2. Montague & Co. and others vs. Lowry and others,

115 Fed. Rep. 27; 193 U. S. 38. This was the decision

in the Circuit Court of Appeals for the Ninth Circuit

of that Lowry case which is No. 5 of the litigations be-

tween private parties relevant to the Sherman law, which

are explained in Chapter VI of this book and which case
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is therein shown to have been decided by the Circuit

Court for the Northern District of California in favor of

the plaintiffs. The judgment of that Circuit Court was

affirmed on February 17, 1902, by the Circuit Court of

Appeals in an opinion delivered by Judge Gilbert, the

chief judge of that court.

Thereupon the defendants took the case to the United

States Supreme Court by means of a writ of error. But

the Supreme Court, on February 23, 1904, affirmed the

judgment of the courts in California in an opinion de-

livered by Justice Peckham. That opinion began with

the statement that the qustion in the case was whether

the association of the defendants constituted a combina-

tion in restraint of trade within the meaning of the

Sherman law. The Supreme Court unanimously

answered that question in the affirmative and Justice Peck-

ham said that they regarded the case as a plain one, being

analagous to the Addyston case and not analagous to the

Knight case. The Supreme Court also decided that the

judgment of the Circuit Court in awarding to the plain-

tiffs $750 as an attorney's fee under Section 7 of the

Sherman law was not unreasonable, the trial of the case

having taken about five days.

3. Bement vs. National Harrow Company, 186 U. S.

70. This case was brought to the Supreme Court of the

United States from the Court of Appeals of the State of

New York to settle a Federal question which was in-

volved in a suit which the National Harrow Company
had brought against Berrient to recover damages for

alleged violation of certain contracts executed between

the parties in relation to the manufacture and sale of

certain harrows under a considerable number of patents

owned by the Harrow Company. That Federal ques-

tion was whether those contracts were void because vio-

lative of the Sherman law.
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The Supreme Court decided on May 19, 1902, that if

those contracts were violative of the Sherman law that

fact would constitute a good defense to the action. But

that court also decided that those contracts were not

violative of the Sherman law, because that statute does

not refer to that kind of restraint of interstate commerce

which may result from contracts between patentees, lim-

iting the terms upon which the articles covered by their

patents may be sold and regulating the prices to be

received therefor. On that point Justice Peckham said

that the very object of the patent laws is monopoly and

that Congress never intended or expected that the Sher-

man law would be construed as prohibiting the exercise

by patentees of the exclusive right granted to them in

pursuance of those laws.

4. Board of Trade of Chicago vs. Christie Grain &
Stock Co. and others, 116 Fed. Rep. 944; 121 Fed. Rep.

608; 125 Fed. Rep. 161. This was an action in equity

which was brought in 1901 in the United States Circuit

Court for the Western District of Missouri in its West-

ern Division to restrain the defendants from appropri-

ating to its own use certain information of the prices at

which, from moment to moment, grain was bought and

sold between members of the Board of Trade

on the floor of the exchange hall, owned and main-

tained by that board. That certain informatiofn was

delivered from moment to moment by employees of the

Board of Trade to telegraph companies with authority to

send that information by telegraph to certain parties, not

including the defendants. Nevertheless, the defendants

had somehow been obtaining that information from the

Telegraph Company and the suit was brought to enjoin

the defendants from receiving such information in the

future.

The defendants interposed several defenses to the suit,
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all of which were overruled by Judge Hook, who was

then the United States District Judge for the District of

Kansas, temporarily holding the Circuit Court for the

Western District of Missouri. The opinion of Judge

Hook was delivered on July 5, 1902, but it does not ap-

pear therein that the Sherman law was invoked at that

time by either party to the litigation. But that decision

of 1902 was based upon a preliminary hearing and that

preliminary was followed by a final hearing in the fol-

lowing year. At that final hearing the defendants took

the ground that the Board of Trade, in making an ar-

rangement with the telegraph companies for the trans-

mission and distribution of the information covered by

that agreement, had violated the Sherman law, because

that agreement provided for furnishing that information

to many parties while withholding it from other parties,

and therefore operated to restrain interstate commerce.

Judge Hook overruled this defense in the opinion which

he delivered March 19, 1903, and which is printed on

page 608 of volume 121 of the Federal Reporter.

An appeal from Judge Hook's decision was taken by

the Christie Grain & Stock Company and the other de-

fendants to the United States Circuit Court of Appeals

for the Eighth Circuit. On October 8, 1903, that court,

when it was held by Circuit Judges Sanborn and

VanDevanter and by District Judge Shiras, reversed the

decree of Judge Hook and ordered the complainant's

bill to be dismissed. The opinion which resulted in that

reversal was delivered by Judge Shiras and is printed on

pages 161 to 169 of volume 125 of the Federal Reporter.

That opinion states that the defendants asked for a re-

versal of the decree on several grounds, including their

contention that the doings of the complainant-constituted

a violation of the Sherman law. But the Circuit Court

of Appeals based its reversal of the decision of Judge
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Hook on one of the other grounds, which were pre-

sented by the defendants without deciding anything

about the Sherman law.

Thereupon the case was taken to the United States

Supreme Court by means of a writ of certiorari and was

decided in that tribunal on May 8, 1905, in an opinion

which was delivered by Justice Holmes and is printed on

pages 245 to 253 of volume 198 of the United States

Reports, but which opinion was dissented from by Jus-

tices Harlan, Brewer and Day. That opinion overruled

all the defenses which had been made in the Circuit

Court and thereupon ordered a reversal of the decree of

the Circuit Court of Appeals, which had itself reversed

both the decisions of Judge Hook in the Circuit Court.

In overruling that one of the defendants' defenses,

which was based on the Sherman law, the Supreme Court

held that the information which the Board of Trade

communicated to some parties, while withholding it from

the defendants, was information which the Board of

Trade had a right to withhold from everybody, or to com-

municate to everybody, or to withhold from some people

while communicating to other people; and that a con-

tract to communicate it to some people, while withhold-

ing it from some others, was not a contract in restraint

of trade, and therefore was not violative of the Sher-

man law.

5. Whitwell vs. Continental Tobacco Co. and others,

125 Fed. Rep., 454. This was an action at law which

was originally brought by Whitwell against the Tobacco

Company in the United States District Court of the Dis-

trict of Minnesota and having been decided against the

plaintiff in that tribunal was taken by him to the Circuit

Court of Appeals for the Eighth Circuit, where the judg-

ment of the Circuit Court was affirmed on November 12,
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1903. The theory of the case was that the Tobacco Com-

pany and one of its agents named McHie had combined

to restrain interstate commerce by refusing to sell to-

bacco to the plaintiff at the same prices at which they sold

tobacco to other people. The Circuit Court of Appeals

decided that this conduct did not constitute any mutual

restraint of interstate commerce between the Tobacco

Company and its agent, for they had never been com-

petitors, and the agent was simply an instrument of the

Tobacco Company. And that court also decided that the

conduct complained of did not constitute any extraneous

restraint of interstate commerce because it did not im-

pede the plaintiff in any effort he might make to buy to-

bacco from other parties than the Continental Tobacco

Company. On this point Judge Sanborn in delivering the

opinion of the court said

:

"The sole cause of the damages claimed in the com-

plaint is shown to be the refusal of the defendants to sell

their goods to the plaintiff at prices which would enable

him to resell them with a profit. But the defendants owed

him no duty to sell their products to him at any price

—

much less at prices so low that he could realize a profit by

selling them again to others."

6. Phillips vs. lola Portland Cement Co., 125 Fed.

Rep. 593. This was an action at law in the United States

Circuit Court for the Western District of Missouri, which

was brought by the Cement Company against Phillips to

recover damages for breach of contract for the sale of

certain cement. Phillips defended in the Circuit Court,
,

on the ground that the contract was illegal under the

Sherman law, because it provided that the purchasers

should not sell the cement outside of Texas, nor ship it

or allow it to be shipped thence to any other state or ter-

ritory or country. That defense having been held un-

sound by the Circuit Court, Phillips took the case to the
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Circuit Court of Appeals for the Eighth Circuit. That

tribunal on November 12, 1903, in an opinion delivered

by Judge Sanborn, decided that that provision of the con-

tract of sale which prohibited export from Texas of the

property sold was a mere incident of the contract of sale

and imposed no direct restraint upon competition in inter-

state commerce and was not violative of the Sherman

law.

7. City of Atlanta vs. Chattanooga Foundry and Pipe

Works and others, 127 Fed. Rep., 23. This was an appeal

to the Circuit Court of Appeals for the Sixth Circuit

from the decision of the United States Circuit Court for

the Eastern District of Tennessee in that case, which is

No. 7 among those cases between private litigants under

the Sherman law, which are explained in Chapter VI of

this book as having occurred in the administration of

President McKinley. The decision of the Circuit Court

of Appeals was delivered on December 8, 1903, by Judge

Lurton, who was then the chief judge of that court, and

who is now one of the associate justices of the Supreme

Court of the United States. That decision found that

Judge Clark had erred in the court below in his selection

of the particular Tennessee statute of limitation which

was applicable to the case ; for Judge Clark had selected

a Tennessee three-year statute of limitation, whereas the

Circuit Court of Appeals found that the applicable Ten-

nessee statute of limitation was one which permitted

suits to be brought within ten years after the right of

action accrued. Inasmuch as the case had been brought

within that ten years, this decision made it necessary for

the Circuit Court of Appeals to review and decide the

whole case, which it proceeded to do by reaching the fol-

lowing conclusions upon the following points

:
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A municipal corporation is a business corporation in

respect of such of its functions as consist in creating and

maintaining a system ot water works, by means of which

it collects water in reservoirs and distributes it to the peo-

ple for compensation paid by the respective users of the

water thus distributed. And where such a business of a

municipal corporation has been injured by a combination

in restraint of interstate commerce, violative of the Sher-

man law, that corporation may maintain an action for

damages under Section 7 of that law.

Where a combination in restraint of interstate com-

merce results in one of the members of the combination,

selling the commodities which are the subject of the com-

bination at an excessive price, the purchaser thus cheated

may maintain an action under Section 7 of the Sherman

law against any one or more members of the combination,

whether that defendant is, or those defendants are, found

to have made the particular sale complained of.

It is no defense to an action for damages brought

under Section 7 of the Sherman law against a combina-

tion engaged in restraint of interstate commerce, to show

that the plaintiff was not engaged in interstate com-

merce.

One measure of damages recoverable in an action based

on Section 7 of the Sherman law is the difference be-

tween the amount of money which was extorted from the

plaintiff for commodities or services, in pursuance of a

combination in restraint of interstate commerce, and the

smaller amount of money which the plaintiff would have

paid for the same commodities or services, under natural

competitive conditions in the absence of any combination

in restraint of interstate commerce.

The defeated defendants in this case took the contro-

versy to the Supreme Court of the United States, by

means of a writ of error. But on December 3, 1906, Jus-
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tice Holmes delivered the opinion of that court, affirm-

ing the judgment which had been rendered by the Circuit

Court of Appeals. The points which were established by

the decision rendered by Justice Holmes in this case were

the following:

The City of Atlanta was a person, within the meaning

of Section 7 of the Sherman law, as that word is defined

in Section 8 of that statute, and having been injured by

the combination of the defendants, it was entitled to bring

and maintain the suit.

A person whose property is diminished by a payment

of money wrongfully induced is injured in his property

within the meaning of Section 7 of the Sherman law.

Congress had power to enact Section 7 of the Sherman

law and thus to give an action for damages to persons

suffering injuries from violations of that law, even where

those injuries were incurred within the boundaries of one

state.

The fact that the sale was not so connected with the

unlawful combination as to be itself unlawful does not

contradict the proposition that the extortion involved

therein was unlawful.

The applicable statute of limitation was the ten-year

Tennessee statute, which was selected by the Circuit

Court of Appeals in that behalf.

8. A. Booth & Co. vs. Davis and others, 127 Fed.

Rep., 875. This was an action in equity in the United

States Circuit Court for the Eastern District of Michigan

in its Southern Division, which was decided by Judge

Swan, the District Judge for that district, on January 19,

1904. The purpose of that suit was to restrain the de-

fendants from violating a contract by which Davis was

bound for ten years to the complainant to refrain from

transacting the business of catching, buying or selling

salt or fresh iish in or in the vicinity of a considerable
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number of specified cities located in Ohio, Kentucky,

Tennessee, Missouri, Michigan or New York, respec-

tively. The defendant made several defenses to the action,

the first of which was that they were not bound by the

contract because it was void as being contrary to the

Sherman law in that it provided for a restraint of inter-

state commerce in fish. Judge Swan overruled this de-

fense on the ground that the business of the complain-

ant, though scattered over a considerable number of

states, was not interstate commerce, because it consisted

of separate parts conducted in separated states respec-

tively and did not include transactions which began in

one state and ended in another.

An appeal was taken by the defendants from the de-

cision of Judge Swan in this case to the Circuit Court

of Appeals for the Sixth Circuit, and on August 6, 1904,

the case was decided in that tribunal, when it was held

by Judges Lurton, Severens and Richards. The opinion

of the court on that occasion was delivered by Judge Sev-

erens, and it resulted in an order affirming the decree of

Judge Swan, with some modifications which had no

relevancy to the Sherman law. So far as the decision of

the Circuit Court of Appeals related to the Sherman law

that reference implied- an agreement with what Judge

Swan had decided on that subject.

9. Loewe & Co. vs. Lawlor and others, 130 Fed.

Rep., 633; 142 Fed. Rep., 216; 148 Fed. Rep., 924, and

208 U. S., 283. This was an action at law in the United

States Circuit Court for the District of Connecticut, which

was begun about the beginning of 1904, to recover dam-

ages under Section 7 of the Sherman law. The plaintiffs

composed a partnership, which, during many years, had

been manufacturing hats in Danbury, Connecticut, and

selling those hats to dealers in many states of the Union.

The defendants were members of the Danbury Hatters'
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Union, which was a branch of the United Hatters of

North America, which was a part of the American Fed-

eration of Labor.

The complaint stated that on or about July 25, 1902, the

defendants, individually and collectively, and as mem-
bers of the Danbury Hatters' Union and of the United

Hatters of North America and of the American Federa-

tion of Labor, had entered into a combination and con-

spiracy to boycott the plaintiffs' hats throughout the ^

United States by preventing the plaintiffs from selling /

their hats in other states than Connecticut, and by pre- i

venting purchasers of hats in other states than Connecti-

cut from buying any hats which had been made by the

plaintiffs.

The action was begun by the filing of an elaborate

complaint, and in pursuance of a statute of Connecticut

that complaint was accompanied by certain attachments

levied upon property of the defendants to secure the pay-

ment of whatever judgment might be recovered in the

action. The first motion made by the defendants con-

sisted in filing a plea in abatement and a motion to va-

cate the attachments, on the ground that a suit for the

same cause of action had previously been brought and

was still pending in the superior court of the state. To
maintain that plea the defendants had to take the ground

that the state court had jurisdiction to enforce Section 7

of the Sherman law, for if such jurisdiction was ab-

sent, it was not possible that a suit for the same cause of

action was pending in the state court. The plaintiffs filed

a demurrer to the plea of abatement, and on June 9, 1904,

Judge Piatt, the United States District Judge for the Dis-

trict of Connecticut, sustained that demurrer and held

the plea in abatement to be bad, because he held that the

state court had no jurisdiction to enforce Section 7 of the

Sherman law.
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Another dilatory defense made by the defendants con-

sisted in a motion to compel the plaintiffs to expunge

many of the statements of the complaint, on the ground

that they were immaterial to the suit. But on December

13, 1905, Judge Piatt denied this motion, on the ground

that the case was so complicated that it was right to

state in the complaint all the facts which might be found

to be relevant thereto.

The next thing done by the defendants was to file a

demurrer to the complaint, which demurrer, in accord-

ance with the law of demurrers, temporarily assumed

that the complaint was true in point of fact. On that as-

sumption the demurrer took the ground that the facts

stated in the complaint did not constitute a violation of

the Sherman law, for although the Supreme Court had

decided in the Debs case that the Sherman law was ap-

plicable to restraint of interstate commerce by means of

labor strikes, the defendants in this Danbury case took the

ground that the Sherman law was not applicable to labor

boycotts. On December 7, 1906, Judge Piatt sustained

this demurrer pro forma, in order that the question of

law which it raised might be taken immediately by a writ

of error to the Circuit Court of Appeals for the Second

Circuit.

Thereupon the case was taken to the Circuit Court of

Appeals; and without being decided in that tribunal, the

case was transferred therefrom to the Supreme Court of

the United States by means of a writ of certiorari.

The decision of the Supreme Court in this Danbury

Hatters' case was delivered on February 3, 1908, by

Chief Justice Fuller and was concurred in by all the as-

i
sociate justices of that tribunal, which were Justices Har-

llan. Brewer, White, Peckham, McKenna, Holmes, Day
and Moody. The opinion which Chief Justice Fuller de-

livered in this case is printed on pages 283 to 309 of
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Volume 208 of the United States Reports. That opinion

concluded with the statement that the facts stated in the

complaint did constitute a violation of the Sherman law

and with an order that the judgment of Judge Piatt in

sustaining the demurrer to the complaint should be re-

versed and the case sent back to his court with direc-

tions to proceed to a trial of the question of the truth of

the complaint and of the amount of damages recoverable

by the plaintiffs.

This conclusion was said by Chief Justice Fuller to rest

on many judgments of the Supreme Court to the effect

that the Sherman law prohibits any combination what-

ever which essentially obstructs the free flow of com-

merce between the states or restricts in that regard the

liberty of a trader to engage in business. Thereupon the

Chief Justice stated that the restraint complained of be-

longs to the class of extraneous restraints which are aimed

by combinations at other parties to compel them to not

engage in interstate commerce, except on terms imposed

by the combinations.

His Honor next reviewed the grounds upon which the

defendants had contended in the Supreme Court that the

facts stated in the complaint did not constitute a viola-

tion of the Sherman law.

The first of those contentions was to the effect that

the boycott complained of was one unitary scheme which

covered the restraint of the sale of the plaintiff's hats in v

Connecticut as truly as in other states and that inasmuch

as the restraint of the sale of those hats in Connecticut

was not a restraint of interstate commerce the boycott in

its unitary fulness was not a violation of the Sherman

law. The Chief Justice stated this contention, but he did
{

not dignify it with any other comments than to say that

it was untenable.

The next contention was that the complaint did not

allege that the defendants had interposed any physical
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obstacle to prevent the plaintiffs from selling their hats,

which contention was also simply said to be untenable.

The next position taken by the defendants was that they

were not themselves engaged in interstate commerce and

that therefore their boycott on the interstate commerce

business of the plaintiffs did not include any restraint of

interstate commerce among themselves. This contention

implied that the only restraint prohibited by the Sherman

law is mutual restraint of interstate commerce by the

members of a combination and that that law does not

prohibit the members of a combination from restraining

other parties from engaging in interstate commerce.

Chief Justice Fuller overruled this contention as untenable

and held that it had been disposed of by previous deci-

sions of the Supreme Court, as it certainly had been in

several cases, and particularly in the Debs case in Volume

158 of the United States Reports.

The decision of the Supreme Court in this Danbury

Hatters' case was a great judicial landmark, which was

erected by Chief Justice Fuller, and which will long re-

main, though the Chief Justice himself has gone away to

return no more.

10. Bobbs-Merrill Co. vs. Straus and others, 139

Fed. Rep., 155. This was an action in equity in the

United States Circuit Court for the Southern District of

New York, brought by an Indiana corporation engaged

in the business of publishing and selling books, against a

partnership engaged in selling books at retail in the City

of New York. The bill of complaint stated that the com-

plainant was the owner of a copyright on a book entitled

"The Castaway" and that each copy of that book which

had been published by the complainant contained a print-

ed notice immediately below the statutory copyright no-

tice to the effect that the retail price of the book was $1

and that no dealer was licensed to sell the book at retail
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at less than $1 and that any such sale at a less price

would be treated as an infringement of the copyright.

The bill of complaint also stated that the defendants had

sold many copies of that book at retail at the uniform

price of 89 cents a copy and was still offering to sell other

copies of that book at that price without the consent of

the complainant.

The defendants set up several defenses to the action,

one of which was that the complainant belonged to the

American Publishers' Association, which included a large

number of publishers located throughout the United

States, and that the complainant's attempt to prevent

copies of "The Castaway" being sold for less than $1

each at retail was made in pursuance of an agreement

which had been entered into by the complainant and the

other members of the American Publishers' Association,

and which agreement provided that the members of the

Association would all combine to carry out the above

mentioned scheme to prevent retail sales of their books at

less than specified prices fixed by the publisher. On the

basis of these facts the defendants contended that the

notice limiting the retail price to $1, which was printed

in each of the books which they had sold at 89 cents,

was ineffective and void, because it was thus printed in

pursuance of the described combination of the members

of the American Publishers' Association, which was vio-

lative of the Sherman law as being in restraint of inter-

state commerce.

This case was decided by Judge Ray, the District

Judge for the Northern District of New York, then hold-

ing the Circuit Court for the Southern District of New
York, on July 11, 190S. He decided that the notice print-

ed on the books limiting the retail price to $1 would not

be enforced by the court because it was a part of a

scheme of a combination of book publishers to restrain

interstate commerce ; and that the defendants, when pur-
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chasing the books which they afterward sold for 89 cents,

took the absolute ownership of those books stripped from

any limitation such as the notice was intended to create;

and that in selling those books at retail at 89 cents each

they had not infringed the copyright thereon.

11. Cincinnati Packet Co. vs. Bay, 200 U. S., 179.

This was an action at law, which was brought to the Su-

preme Court of the United States from the Supreme

Court of Ohio by means of a writ of error, because it

involved a Fedefral question. That was the question

whether the contract upon which the suit was based was

void because violative of the Sherman law in providing

for restraint of interstate commerce. That was a con-

tract in writing which purported to convey from Bay and

another party to the Cincinnati Packet Company two

steamboats, two deck barges and two coal flat boats and

which contract also provided that Bay and the party

which joined in selling that property should refrain for

five years from engaging in any way in operating any

transportation for freight or passengers on the Ohio

River between certain specified points on the Ohio shore

of that river or between intermediate points. The con-

tract also provided that the Cincinnati Packet Company
would maintain the rates formerly charged by the sell-

ers between all points above Portsmouth, Ohio, said rates,

however, not to exceed the railroad rates between those

points.

On January 2, 1906, Justice Holmes delivered the

unanimous opinion of the Supreme Court, affirming the

judgment of the Supreme Court of Ohio and holding

that the contract in question did not violate the Sherman

law. He explained that the agreement of the sellers of

the boats to refrain during five years from competing

with the purchasers of the boats was incidental to the sale

of the boats and was not a contract in restraint of inter-
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state commerce, even if the boats did cross over to the

Kentucky shore when passing between Cincinnati, Ohio,

and Portsmouth, Ohio. And he explained that the agree-

ment to maintain rates above Portsmouth, Ohio, did not

vitiate the contract of sale, because it was not made in

consideration of the sale of the boats and also because

the rates agreed to be maintained were rates charged

between points in Ohio and did not include any rates

charged for any interstate transportation.

12. Rubber Tire Wheel Co. vs. Milwaukee Rubber

Works, 142 Fed. Rep., 531, and 154 Fed. Rep., 358. This

was an action at law in the United States Circuit Court

for the Eastern District of Wisconsin to recover royalties

claimed to be due from the defendant to the plaintiff in

pursuance of a license granted by the plaintiff to the de-

fendant under a patent for an invention. The defendant

resisted the suit on the allegation that the license contract

was void and non-enforceable, because it was a result of

a combination in restraint of interstate commerce, con-

trary to the Sherman law. To this defense the plaintiff

replied by taking the ground that the alleged restraint of

interstate commerce was outside of the Sherman law, be-

cause it was attended to by the patent law. To this re-

ply the defendants responded by saying that the patent

under which the license was granted was void and was

believed by all the parties to the license contract to be

void and had been adjudged to be void by the United

States Circuit Court of Appeals for the Sixth Circuit, and

that the license contract had been made to appear to exist

under the authority of that patent as a mere pretext,

while its real character was well known by the parties

thereto to constitute a contract in restraint of interstate

commerce in an article not covered by any valid patent.

On January 23, 1906, this case was decided by Judge

Sanborn, the District Judge for the Eastern District of
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Wisconsin. He held that though the patent had been

adjudged to be void by the Circuit Court of Appeals for

the Sixth Circuit, it had been held to be valid by two

Circuit Courts in other circuits ; and that the license con-

tract had been executed in good faith to accomplish the

proper purpose of mutual restraint among the licensees of

all commerce which they were to conduct under the au-

thority of the patent. But he also held that the entire

license contract was void under the Sherman law, be-

cause it contained a particular paragraph, No. 10, which

provided that thereafter, upon a written consent of a

majority of the parties to the contract, an effort might

be made on behalf of all the parties to crush competition

by underselling competitors, which competition might

otherwise be conducted in interstate commerce by out-

side parties without infringing the patent upon which the

license contract was based. Judge Sanborn held that this

paragraph 10 constituted a contract in restraint of inter-

state commerce and, that not being justified by the patent

law, it was violative of the Sherman law ; and being vio-

lative of the Sherman law, it vitiated the entire license

contract, including those parts which, if they had stood

alone, would have been justified by the patent law and

therefore would not have been violative of the Sherman

law.

The plaintiff took this case to the Circuit Court of Ap-

peals for the Seventh Circuit, in pursuance of a writ of

error, and on April 16, 1907, that court, when held by

three of its Circuit Judges, reversed the judgment of the

Circuit Court and sent the case back to that tribunal with

directions to enter a judgment for the plaintiff.

The opinion of the majority of the Circuit Court of

Appeals was delivered by Judge Baker with the entire

concurrence of Judge Kohlsaat, while Judge Grosscup de-

livered a separate opinion concurring in the judgment of
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the Circuit Court of Appeals, but not concurring in that

part of the opinion of the majority, which held that

articles covered by patents are never articles of trade or

commerce among the several states within the meaning of

the Sherman law.

The opinion of Judge Baker, though it went to that

extent, did not need to do so in order to furnish a foun-

dation for a reversal of the judgment of the Circuit

Court. For the reversal of that judgment resulted from

the opinion of the Circuit Court of Appeals that para-

graph 10 of the license contract did not vitiate any other

part of that contract. That opinion was based upon the

fact that that paragraph was never acted upon, and upon

the view that it would not have been illegal if it had been

acted upon, and upon the ground that if it had been acted

upon and had been illegal it would not have vitiated any

other part of the contract being separable therefrom. The
most important of these three reasons was the one which

held that even if paragraph 10 had been acted upon that

action would not have been illegal. That holding was

based upon the opinion of the court that the restraint of

interstate commerce which is prohibited by the Sherman

law does not result from shifting particular cases of in-

terstate commerce from one seller of commodities of a

particular kind to competitors as a consequence of reduc-

tion of prices by those competitors.

13. Indiana Mfg. Co. vs. Case Threshing Mach. Co.,

148 Fed. Rep., 21, and 154 Fed. Rep., 365. This was an

action in equity in the United States Circuit Court for

the Eastern District of Wisconsin. The suit was brought

to enforce by an injunction and otherwise certain con-

tracts between the parties relevant to certain patents on

pneumatic straw stackers, which were the property of the

complainant. The defendant set up three defenses, the

first of which was that the contracts were void, as being
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in restraint of interstate commerce and therefore viola-

tive of the Sherman law. The case was decided on

Augtist 22, 1906, by Judge Seaman, who was one of the

Circuit Judges for the Seventh Judicial Circuit. His

decision was in favor of that defense. But, inasmuch as

that decision was afterward reversed by the Circuit

Court of Appeals for the Seventh Circuit when that

court was held by the other three circuit judges of that

circuit, it is proper at present to pass over the argument

of Judge Seaman and proceed at once to state what

points of law are embodied in the decision of the Circuit

Court of Appeals.

That decision was expressed in the written opinion of

Judge Baker, which was fully concurred with by Judge

Kohlsaat and was concurred with in respect of its result

by Judge Grosscup. The opinion of Judge Baker in this

case took the same ground that was taken by him in the

Rubber Tire Wheel case, on the same day, which was

April 16, 1907. That ground was the proposition that

articles covered by patents are never articles of trade or

commerce within the operation of the Sherman law. The

reasons which the defendants invoked to support their re-

quest that their particular case be taken out of that gen-

eral rule were two in number. One was that the com-

plainant's license system included all the makers of

threshing machinery in the United States, and the other

was that that license covered a very large number of

patents, some of which were independent of the others.

Both those reasons were found to be invalid by the Cir-

cuit Court of Appeals, and therefore that tribunal re-

versed the decision of the Circuit Court with a direction

to enter a decree in favor of the complainant.

14. Continental Wall Paper Co. vs. Voight & Sons

Co., 148 Fed. Rep., 939, and 212 U. S., 227. This was

an action at law in the Circuit Court of the United States
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for the Southern District of Ohio to recover $57,762

claimed to be due for wall paper which had been sold and

delivered by the plaintiff to the defendant and had not

been paid for. The defendant defended by stating in its

answer that the plaintiff was a member of an illegal

combination among wall paper manufacturers contrary

to the Sherman law, and that the defendants had been

compelled to become parties to that combination and that

the contract of sale upon which the suit was based was

one of the agreements which constituted the illegal com-

bination. The plaintiff demurred to this defense and the

Circuit Court overruled that demurrer. Thereupon the

plaintiff declined to plead further and judgment was ren-

dered for the defendant, dismissing the case. From that

judgment the case was taken to the Circuit Court of Ap-

peals for the Sixth Circuit. That court on January 5,

1906, affirmed the judgment of the Circuit Court in pur-

suance of an opinion delivered by Judge Lurton, who

was then the senior Circuit Judge for the Sixth Circuit,

but who is now one of the associate justices of the Su-

preme Court.

The opinion of Judge L,urton in this case is printed on

pages 946 to 950 of Volume 148 of the Federal Reporter.

And that opinion possesses peculiar importance, because it

was afterward affirmed by the Supreme Court of the

United States in an opinion delivered by Justice flarlan

and concurred in by Chief Justice Fuller and by Justices

AIcKenna, Day and Moody, while being dissented from

by Justices Brewer, White, Peckham and Holmes.

Thus it appears that this Continental Wall Paper case

presents to the public an instance of the application of the

Sherman law to a particular set of facts, wherein five of

the present justices of the Supreme Court agreed that

those facts were so far violative of the Sherman law as

to require a decision for the defendant corporation and
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wherein the other two of the present seven justices of the

Supreme Court agreed to dissent from that conclusion.

The admitted facts of the case were essentially as fol-

lows:

On July 1, 1898, the National Wall Paper Company

was the owner of factories for the manufacture of wall

paper, which factories were located in certain cities in

New York, New Jersey, Pennsylvania and Massachu-

setts, and at that time there were certain other wall paper

factories owned by other persons and corporations in

other states. All of said parties were engaged in manu-

facturing upward of 98 per cent, of all the wall paper

manufactured and sold in the United States, and they

were engaged in selling that wall paper, partly in the

states where it was manufactured, respectively, but also

in all the other states and territories and in some foreign

nations. Thereupon the Continental Wall Paper Com-

pany was organized to be the sole selling instrumentality

of the National Wall Paper Company and of all the

other above mentioned manufacturers of wall paper,

each of which made a separate contract with the Con-

tinental Wall Paper Company in substantially identical

language. That contract provided that the particular

manufacturer of wall paper executing it was to pur-

chase and pay for some shares of the common stock of

the Continental Wall Paper Company and was to sell to

that company its entire product of wall paper and that

the wall paper thus acquired by the Continental Wall

Paper Company was to be sold to jobbers for the ac-

count of that company at particular specified prices with

particular discounts.

The papers which recorded this scheme are printed on

pages 941 to 946 of Volume 148 of the Federal Reporter

and on pages 236 to 241 and pages 246 to 249 of Volume

212 of the United States Reports, where the entire plan
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can be learned in detail. A study of that plan will show
that the Continental Wall Paper Company was not a

holding company, organized to control through stock

ownership the manufacturing wall paper corporations, but

that it was a selling company, organized to control all

the selling business of the manufacturing wall paper cor-

porations, partnerships and persons who owned the stock

of the Continental Wall Paper Company and made sep-

arate contracts with that corporation, giving it entire

control of the selling business of the manufacturer.

The Circuit Court duly decided that the combination

which was constituted by the Continental Wall Paper

Company and the manufacturers of wall paper who or-

ganized that company and owned its stock was illegal

under the Sherman law, and that that illegality disentitled

the Continental Wall Paper Company to collect by an ac-

tion at law the $57,762 claimed to be due from the Voight

Sons & Company. Thereupon it became necessary for

the attorney for the Continental Wall Paper Company, in

the Circuit Court of Appeals, to show on what ground or

grounds those conclusions of the Circuit Court should be

reversed. Therefore that attorney presented to the con-

sideration of that tribunal a contention that the Conti-

nental Wall Paper Company's scheme was not violative of

the Sherman law, and alternatively, if thus violative, that

fact afforded no defense to a suit to recover pay for the

wall paper which had been sold by the Continental Wall

Paper Company and delivered to the defendant. In dis-

posing of these contentions Judge Lurton wrote a con-

vincing opinion. That opinion held that the Continental

Wall Paper scheme was violative of the Sherman law

and so held in the following paragraph

:

"Before the combination each of the combining com-

panies was engaged in both state and interstate com-

merce. The freedom of each, with respect to prices and
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terms, was restrained by the agreement, and interstate

commerce directly aflfected thereby, as well as by the en-

hancement of prices which resulted. A more complete

monopoly in an article of universal use has probably

never been brought about. It may be that the wit of man
may yet devise a more complete scheme to accomplish the

stifling of competition, but none of the shifts resorted to

for suppressing freedom of commerce and securing un-

due prices shown by the reported cases is half so com-

plete in its details. None of the schemes with which this

may be compared is more certain in results, more wide-

spread in its operation and more evil in its purposes. It

must fall within the definition of a restraint of trade,

whether we confine ourselves to the common law inter-

pretation of that term or apply that given to the term, as

used in the Federal act, by the cases we have cited above."

Those cases were the Trans-Missouri case, the Joint Traf-

fic Association case, the Chesapeake & Ohio Fuel case and

the Northern Securities case.

Upon the question whether the unlawful Continental

Wall Paper Company combination constituted a defense

to the action to recover the $57,762, which the defendant

had promised to pay for wall paper sold in pursuance of

that combination. Judge Lurton said that the attorney

for the plaintiff contended that the contract upon which

the action was brought was entirely collateral to the con-

tract between the plaintiff and the other members of the

illegal combination and was therefore not vitiated there-

by. But Judge Lurton overruled this contention on the

ground that the contract to pay for the wall paper sold to

the defendant was a part of the entire Continental Wall

Paper scheme, and as that scheme included illegal stipu-

lations the courts would not enforce any part of that

scheme.

In announcing the judgment of the court at the end of

his opinion Judge Lurton substantially said that the judg-
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ment of the Circuit Court must be affirmed because the

defense thus sustained had to be sustained in order to

protect the public against extortion of excessive prices by

refusing all assistance toward carrying out an illegal

agreement.

The opinion of the Supreme Court affirming the decision

of the Circuit Court of Appeals delivered by Justice Har-

lan is printed on pages 254 to 267 of Volume 212 of the

United States Reports. The first few paragraphs of that

opinion are devoted to an emphatic expression of ap-

proval of the opinion which had been written by Judge

Lurton to the effect that the Continental Wall Paper

Company scheme was violative of the Sherman law. That

point being thus disposed of, Justice Harlan proceeded to

discuss the question whether the plaintiff was entitled to

recover a judgment for the $57,762, notwithstanding the

illegality of its organization. On that point Justice Har-

lan said:

"The plaintiff comes into court admitting that it is an

illegal combination whose operations restrain and mo-

nopolize commerce and trade among the states and asks a

judgment which will give effect, as far as it goes, to

agreements that constituted thlat combination and by

means of which the combination proposes to accomplish

forbidden ends. We hold that such a judgment cannot

be granted without departing from the statutory rule long

established in the jurisprudence of both this country and

England that a court will not lend its aid in any way to

a party seeking to realize the fruits of an agreement

that appears to be tainted with illegality. In such cases

the aid of the court is denied, not for the benefit of

the defendant, but because public policy demands that

it should be denied, without regard to the interests of in-

dividual parties. Its interests must be put out of view al-
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together when it is sought to have the assistance of the

court in accomplishing ends forbidden by the law."

One dissenting opinion in this case was dehvered by

Justice Holmes and concurred in by Justice Brewer, Jus-

tice White and Justice Peckham, and a supplemental dis-

senting opinion was also delivered by Justice Brewer.

The dissenting opinion which was delivered by Justice

Holmes assumed the illegality of the Continental Wall

Paper Company scheme, but held that the sale of the

paper, to collect pay for which the suit was brought, was

not affected by the general agreement between the plain-

tiff and the defendant, which was a part of that scheme.

On the contrary, according to the view taken in the

Holmes opinion, the contract of sale of that paper was

an ordinary parol contract, which was made some time

after the general agreement in writing was made between

the plaintiff and the defendant, and therefore the courts

ought to enforce such a parol contract, notwithstanding

the fact that the general written contract between the par-

ties was illegal as violative of the Sherman law.

The supplemental opinion of Justice Brewer was to

the effect that the refusal of the court to compel the de-

fendant to pay to the plaintiff the $57,762 which, aside

from the Sherman law, was due to the plaintiff, amount-

ed to inflicting upon the plaintiff a punishment for its

violation of the Sherman law, which was not among the

punishments or penalties prescribed in that act for that

purpose. On this point Justice Brewer said that "The

present case comes within the proposition that where a

statute creates a new offense and denounces the penalty

or gives a new right and declares the remedy the punish-

ment or the remedy can be only that which the statute

prescribes."

The question whether in a particular case a corpora-

tion, partnership or person engaged in business in a com-
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bination in restraint of interstate commerce, violative of

the Sherman law, can successfully invoke the assistance of

the courts to collect pay for commodities sold in the

course of that business depends upon whether that par-

ticular case is like this Continental Wall Paper case on

the one hand, or, on the other hand, is like the case of

Connolly vs. Union Sewer Pipe Co., 184 U. S., 540, the

opinion in which was delivered by Ju^ice Harlan on

March 10, 1902, and thus nearly seven years before he

delivered the opinion of the Supreme Court in the Con-

tinental Wall Paper case.

Justice Holmes in his dissenting opinion in the latter

case expressed his inability to detect any real difference

between the two cases in respect of their relations to the

Sherman law and expressed his opinion that they ought

to have been decided the same way, instead of contrari-

wise. But Justice Harlan, who wrote the opinion of the

Supreme Court in each of those cases, stated in the last

of them that it was entirely different from the Connolly

case. The character and extent of that difference was

precisely as follows : In the Connolly case the defend-

ant, who purchased the commodities from the law-

breaking plaintiff, was a stranger to the plaintiff, and his

purchase of those commodities was entirely independent

of the illegal contract, which the defendant set up as a

reason why he should not be compelled to pay for those

commodities. On the other hand, in the Continental Wall

Paper case, the defendant was a party to the illegal con-

tract, which it set up as a reason for not being com-

pelled to pay for commodities which it purchased from

the plaintiff by means of an oral contract which resulted

from the illegal contract to which it was a party.

The two cases taken together may appear to be unrea-

sonable in that as between two parties to an illegal com-

bination, they refused assistance to both ; whereas as be-

9
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tween an illegal combination on the one hand and an in-

nocent stranger on the other hand, the two cases extend

assistance of the law to the illegal combination as against

the innocent stranger. The reason for this paradox re-

sides in the fact that illegality is absent from the contract

of sale made to the innocent stranger by the illegal

combination; whereas illegality is present in the contract

of sale made bqfween the members of the illegal combina-

tion.

Whatever view a particular citizen or other party may
take of the respective reasonings of Justices Harlan and

Holmes is immaterial to the points of law which have

been established by the Supreme Court in the opinions

delivered by Justice Harlan in the Connolly case and the

Continental Wall Paper case, respectively. And those

points of law are precisely as follows

:

A stranger to a combination which is selling com-

modities in interstate commerce in a way violative of the

Sherman law, must pay for whatever commodities he

buys from that combination or from any member thereof.

A party to a combination, which is selling commodities

in interstate commerce, in a way violative of the Sherman

law can not be compelled to pay for any commodities

which he buys from that combination or from any mem-
ber thereof, in pursuance of the contract which he him-

self made in joining that combination.

15. Loder vs. Jayne and others, 142 Fed. Rep., 1010.

This was an action at law brought in the United States

Circuit Court for the Eastern District of Pennsylvania

under Section 7 of the Sherman law to recover damages

which had been inflicted upon Loder's retail drug busi-

ness by a contract, combination and conspiracy into

which the defendants had entered with other parties

throughout the United States to restrain interstate com-

merce. The case was tried at the October term of 1905,
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at which trial the jury rendered a verdict for $20,738

against all the defendants except two. Thereupon the de-

feated defendants filed a motion for a new trial and for

a judgment contrary to the verdict. Those motions were

decided by Judge Holland on January 22, 1906, which de-

cision was to the effect that a new trial would be granted

unless the plaintiff would consent to a reduction of the

damages to $10,880.52, in which event a judgment would

be entered for three times that amount, namely $32,-

641.56, plus an attorney's fee of $2,500, to be paid to the

plaintiff's attorney.

The facts which Judge Holland found to justify such

a judgment consisted primarily in a combination between

numerous manufacturers, wholesalers and retailers of

drugs and medicines, which combination was organized to

fix an arbitrary minimum retail price for such articles

and also restricted the sale of such articles to such re-

tailers as conducted their retail business in accordance

with that arbitrary standard of prices. Judge Holland

held that this combination constituted a clear restraint of

interstate commerce, in so far as it affected interstate

commerce, and was therefore a violation of the Sherman

law.

At the time of the trial the plaintiff claimed that the

injuries which had been inflicted upon him by the com-

bination amounted to $34,416.72. But the jury took a

different view of the evidence and reduced the damages

to $20,738. And the judge took a still more moderate

view of the facts and computed therefrom that the in-

juries which the plaintiff had suffered amounted only to

$10,880.52.

16. Delaware, Lackawanna & Western Railroad

Company vs. Kutter and others, 147 Fed. Rep., 51. This

was an action at law originally brought in the United
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States Circuit Court for the Eastern District of New
York by Kutter et al vs. Laclfawanna Railroad Com-
pany to recover damages for the breach by the railroad

company of a contract dated July 9, 1886, made with

Robert E. Westcott, to remain in force for ten years

and which contract was afterward extended for five years

more. The contract provided that Westcott was to man-

age that part of the businees of the railroad company

which consisted in the transportation of milk and was

to receive 20 per cent, of the freight money earned there-

by, and that contract also provided that the company

would give Westcott the exclusive privilege of trans-

porting milk over its railroad, so far as it was permitted

to do so by law. This contract was in actual operation

more than thirteen years and until February 1, 1900,

when Mr. Truesdale, the president of the Lackawanna

Railroad Company, notified Westcott that he was going

to treat the contract as no longer in force. Thereupon

Truesdale prevented Westcott from doing anything under

the contract. At that time the unexpired part of the time

covered by the contract was about seventeen months.

After the end of that time Kutter et al, on behalf of

Westcott's rights, brought this action to recover the prof-

its which Westcott would have made during that seven-

teen months if he had been permitted to continue to act

under the contract until its appointed end.

The trial judge in the Circuit Court did not make any

special finding of fact or of law when the case was tried

before him without a jury, but he made a general finding

that the plaintififs were entitled to recover $137,853 with

interest, and he ordered a judgment therefor.

From this judgment the railroad company took the case

to the United States Circuit Court of Appeals for the Sec-

ond Circuit by means of a writ of error, and on May 22,

1906, that court affirmed the judgment of the Circuit
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Court in an opinion delivered by Judge Wallace, the chief

judge of the Circuit Court of Appeals. That opinion is

printed on pages 52 to 64 of Volume 147 of the Federal

Reporter. It is set forth in that printed opinion that the

railroad company asked the Circuit Court of Appeals to

reverse the judgment of the Circuit Court on any one of

three grounds; upon all of which it sought to excuse it-

self for its arbitrary repudiation of its own contract. The

first of those grounds was that the contract was void as

being beyond the corporate power of the railroad com-

pany to make, and the second was that the contract was

void as being contrary to public policy, and the third was

that the contract was void as being violative of the Sher-

man law and also of the interstate commerce law.

The Circuit Court of Appeals decided that the contract

was not void for any reason, and in explaining that it

was not violative of the Sherman law Judge Wallace said

that though it operated upon interstate commerce it did

not have any tendency to create a monopoly nor any op-

eration in restraint of any commerce, and that it could

only have operated in restraint of commerce by permitting

Westcott to charge such extortionate rates to milk ship-

pers as would discourage them, which was a thing the

contract prohibited. In support of this conclusion of the

court Judge Wallace wrote the following paragraph

:

"The privileges accorded to Westcott were only those

which were incident to the anomalous relations existing

between him and the defendant, created by the contract.

It is quite inconceivable that there were or could have

been any shippers of milk who would have been willing

or able to undertake his duties and responsibilities. In

consideration of his assumption of peculiar obligations

and hazards the defendant gave him exceptional priv-

ileges appertaining to his relations as a manager of the

traffic. This was not an undue and unreasonable prefer-

ence."



248 HISTORY OF THE SHERMAN tAW.

In concluding his analysis of the case Judge Wallace,

when speaking of the conduct of Mr. Truesdale relevant

to the Westcott contract, wrote the following animated

sentences

:

"The repudiation of the contract was without any jus-

tification. It was repudiated for sordid motives and with

an arrogance born of the scorn of consequences. Al-

though Truesdale was primarily responsible for this con-

duct and the directors of the defendant may not have

been personally cognizant of it, they cannot escape their

share of the moral responsibility which ensues from

endeavoring to establish the defenses interposed in this

action. It is conduct like Truesdale's, by those who

manage the affairs of great corporations, that has aroused

the spirit of resentment in the public mind which is so in-

tense to-day and which is not unlikely to result in legis-

lation and in municipal interference, which will bring seri-

ous loss upon stockholders."

17. John D. Park & Sons Co. vs. Hartman, 153 Fed.

Rep., 24. This was an action in equity which was origin-

ally begun in the United States Circuit Court for the

Eastern District of Kentucky by Hartman against the

John D. Park & Sons Company. The bill stated that

Hartman was the manufacturer and seller of "Peruna,"

the formula for the manufacture of which was a secret

known only to him and his trusted employees, and that

he was engaged in the business of selling the "Peruna" to

wholesale druggists only, who in turn sold it to retail

druggists, who in turn sold it to consumers ; and that he

had fixed uniform prices for all three classes of sales,

but that the defendant corporation had been selling said

Peruna to retailers at less than the prices fixed by Hart-

man for such sales and that those retailers had been

selling Peruna to consumers at less than the retail prices

fixed by Hartman. The bill prayed for an injunction to
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stop the defendant corporation from selling Peruna or

causing it to be sold at less than the prices fixed by

Hartman.

In the Circuit Court the defendant filed a demurrer to

the bill of complaint. That demurrer was overruled and

an interlocutory injunction was granted.

Thereupon the case was taken to the Circuit Court of

Appeals for the Sixth Circuit by an appeal prosecuted

by John D. Park & Sons Company. That appeal was

argued in that court by Alton B. Parker and two other

lawyers for the appellant, and by Prank P. Reed and two

other lawyers for Hartman. Judge Lurton, then chief

judge of that Circuit Court of Appeals, on March 14,

1907, delivered the elaborate opinion of that court, decid-

ing that the decision of the Circuit Court was wrong and

holding that Hartman's system of fixing prices on Peruna

was not enforceable in court because violative of the

Sherman law and that the injunction which had been

issued to enforce it must be discharged.

This case is particularly interesting because its decision

represents the contention which had been made in the

court by Alton B. Parker, the famous jurist and states-

man, as well as representing the opinion of the Chief

Judge Lurton of the Circuit Court of Appeals for the

Sixth Circuit, who is now one of the justices of the

Supreme Court of the United States.

In the first paragraph of his elaborate written opinion

Judge Lurton stated that the question to be decided in

the case was whether that exemption from the laws

against restraints of trade and against monopoly, which

had been extended to contracts relevant to the sale and

resale and the prices of articles covered by patents or by

copyrights should be held to extend also to articles made

by a secret process or compounded according to a secret

formula. Thereupon, after writing an opinion which dis-

closes very extensive learning, as printed on pages 26 to
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46 of Volume 153 of the Federal Reporter, Judge Lurton

announced the judgment of the court to be that that ques-

tion must be decided in the negative.

In the course of that opinion Judge Lurton quoted

with approval the following paragraph from a decision

of the Court of Appeals of the State of New York:

"If agreements and combinations to prevent competi-

tion are or may be hurtful to trade, the only sure remedy

is to prohibit all agreements of that character. If the

validity of such an agreement was made to depend upon

an actual proof of public prejudice or injury it would be

very difficult in any case to establish the invalidity, al-

though the moral evidence might be very convincing."

The concluding paragraph of Judge Lurton's opinion

in this case contains the following significant sentences

:

"It has been suggested that we should have regard to

new commercial conditions and a tendency toward a re-

laxation of old common law principles which tend to pre-

vent development on modern lines. This is an argument

better addressed to legislative bodies than to the courts.

Neither is it wise for the courts to countenance the intro-

duction of artificial distinctions, dependent upon the vari-

ant economic views of various judges. Distinctions which

are specious, analogies which are but apparent will but af-

ford opportunities to whittle away broad economic prin-

ciples lying at the bottom of our public policy; principles

which have long received the sanction of statesmen and

the approving recognition of a long line of jurists. A
like argument is expected whenever some new method of

circumventing freedom of commerce comes under the

tests of the law. It was made in the Addyston Pipe case

and answered by Judge Taft with a strength to which

we can add nothing."

18. American Banana Company vs. United Fruit Co.,

153 Fed. Rep., 943, and 160 Fed. Rep., 184, and 166 Fed.
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Rep., 261, and 213 U. S., 347. This was an action at

law brought in the United States Circuit Court for the

Southern District of New York to recover treble damages

under Section 7 of the Sherman law for injuries inflicted

by the United Fruit Company upon the American Banana

Company.

The first judicial action taken in the case was the

granting by Judge Lacombe on January 28, 1907, of a

motion requiring the defendant to produce at the trial

all the books and papers of the defendant which were

enumerated with definiteness in the motion and which re-

lated to the case.

The next step taken in the case consisted in the grant-

ing by Judge Hough at the trial of the defendant's mo-

tion to dismiss the case on the pleadings, which event

occurred on March 9, 1908.

Thereupon the case was taken to the Circuit Court of

Appeals for the Second Circuit by means of a writ of

error and was argued and decided in that tribunal in

1908. The opinion of that court was delivered by Judge

Noyes and resulted in affirming the judgment of the Cir-

cuit Court.

The case was finally taken to the Supreme Court of the

United States by means of a writ of error and was decid-

ed by that tribunal early in 1909. That decision was an

affirmance of the judgment of the Circuit Court of Ap-

peals in pursuance of an opinion delivered by Justice

Holmes.

The facts which are set forth in that opinion were es-

sentially as follows

:

The plaintifif was an Alabama corporation, while the

defendant was a New Jersey corporation. Those doings

of the defendants which were complained of as violative

of the Sherman law, were all performed in Central Amer-
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ica, near the dividing line between the Republic of Costa

Rica and the Republic of Panama, or in one or the other

of those republics. Justice Holmes stated that those

doings did include restraint and monopolization of trade

in bananas, but that they were not violative of the Sher-

man law, because they were not committed within any

territorial limits over which the United States has any

jurisdiction, although they were committed by a cor-

poration which had been created by one of the United

States. In support of this conclusion of law, Justice

Holmes wrote the following sentences:

"No doubt in regions subject to no sovereign, like the

high seas, or to no law that civilized countries would rec-

ognize as adequate, such countries may treat some rela-

tions between their citizens as governed by their own

law, and keep alive to some extent the old notion of

personal sovereignty. They go further, at times, and

declare that they will punish any one, subject or not, who
shall do certain things, if they can catch him, as in the

case of pirates on the high seas. In cases immediately

affecting national interests, they may go further still and

may make, and if they get the chance, may execute,

similar threats as to acts done within another recognized

jurisdiction. An illustration from our statutes is found

with regard to criminal correspondence with foreign gov-

ernments. But the general and almost universal rule

is that the character of an act, as lawful or unlawful,

must be determined wholly by the law of the country

where the act is done."

It was in this one of the characteristically brilliant

judicial opinions of Justice Holmes, that he inserted his

own original definition of law in the following twenty-two

words: "Law is a statement of the circumstances in

which the public force will be brought to bear upon men
through the courts."
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19. Pennsylvania Sugar Refining Co. vs. American

Sugar Refining Co. and others, 160 Fed. Rep. 144, and

166 Fed. Rep. 254. This was an action at law, brought

in the United States Circuit Court for the Southern Dis-

trict of New York to recover $30,000,000, as triple dam-

ages inflicted by the American Company and its co-con-

spirators upon the Pennsylvania Company, by means of

a violation of the Sherman law.

The complaint was dismissed on March 20, 1908, by

Judge Holt, a United States District Judge, who was

then holding the United States Circuit Court for the

Southern District of New York, on the ground that in

his opinion the facts of the case were so nearly like those

in the Knight case, that according to the view of the

law taken in that case, those facts did not constitute a

violation of the Sherman law. Thereupon, the case was

taken to the United States Circuit Court of Appeals for

the Second Circuit, by means of a writ of error; which

court, on December 15, 1908, reversed the judgment of

Judge Holt, and sent the case back to the Circuit Court

for a trial of the questions of fact involved therein, in-

cluding the amount of damages which had been incurred

by the plaintiff. This reversal of the judgment dismiss-

ing the complaint was based, as that judgment had been,

upon the temporary assumption that the statements of

facts in the complaint were true. Those facts were es-

sentially as follows

:

The Pennsylvania Sugar Company, from the year

1883 to the year 1898, had been engaged in the business

of importing raw sugar from other states, and from

foreign countries, and manufacturing it there into refined

sugar, and exporting that product to other states and

countries. The plaintiff suspended that business in 1898,

on account of the Spanish War, but in 1901 it commenced

the erection of a new and enlarged refinery, which was



254 HISTORY Olf THE SHSRMAN LAW.

completed in 1903. When the plaintiff was about to re-

sume and continue its former importation of raw sugar,

manufacture of refined sugar and exportation of refined

sugar, the defendants conspired to prevent such re-en-

gagement in that business; and they accomplished that

object by inducing Mr. Segal, who indirectly held a ma-

jority of the stock of the Pennsylvania Sugar Company,

to accept a loan of a large sum of money, and to secure

that loan by transferring to the defendants that stock

with its voting power attached thereto. Thereupon the

defendants elected new directors to manage the business

of the Pennsylvania Sugar Company, and caused those

directors to prevent any renewal of business by that

company.

On the basis of these facts, the complaint took the

ground that the doings of the defendant had restrained

interstate and international commerce in sugar, as well

as restraining the refining of sugar in Pennsylvania, and

that the Pennsylvania Sugar Company was entitled to

recover as damages, under Section 7 of the Sherman

law, the amount of the profits which it would have made

in that business, if the defendants had not prevented any

such business from being done; and that those profits

during the years through which the defendants pre-

vented the Pennsylvania Sugar Company from doing any

sugar business amounted to $10,000,000.

The defendants contended, in the Circuit Court and in

the Circuit Court of Appeals, that the complaint stated

restraint of manufacture of refined sugar in Pennsyl-

vania, but did not allege restraint of international or

interstate commerce in sugar; and on the basis of that

contention, the defendants took the ground that accord-

ing to the Knight case they had not violated the Sher-

man law. But the Circuit Court of Appeals decided

that whereas, there was nothing in the Knight case to

prove that the defendants in that case had any intention
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to restrain trade or commerce, the statements of fact in

this Pennsylvania Sugar case showed a conspiracy which

must necessarily result in putting a direct restraint upon

interstate commerce.

The defendants also contended that the complaint did

not state any case of restraint of interstate or interna-

tional commerce, because the plaintiff was not engaged in

any such commerce at the time of the alleged conspiracy.

But that contention was overruled by the Circuit Court of

Appeals on the ground that interstate commerce may
be restrained by preventing particular persons from en-

gaging therein, as truly as by preventing them from con-

tinuing therein when thus engaged already.

And finally, the defendants contended, that if the con-

spiracy was illegal, the plaintiff corporation was a party

thereto, and therefore could not maintain an action

against the other parties, for damages resulting there-

from.

In reply to this contention. Judge Noyes, who wrote the

opinion of the Circuit Court of Appeals, said that a cor-

poration is not responsible for any conspiracy entered

into by its own directors, for the purpose of injuring the

interests of the corporation, and thus inflicting damage

upon its stockholders.

After this case was returned to the Circuit Court, in

pursuance of the foregoing decision of the Circuit Court

of Appeals, it came on for trial before a judge and a jury

early in 1909, the leading attorney for the plaintiff being

Frank S. Black, formerly Governor of New York, and

the leading attorney for the defendants being John G.

Milburn. As soon as the plaintiff's evidence was intro-

duced, the defendants sought and obtained a settlement

of the case, by paying a large sum of money, the precise

amount of which was not published, but which is reported

to have been more than $2,000,000.
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20. Bigelow vs. Calumet & Hecla Mining Co. and

others, 155 Fed. Rep. 869, and 167 Fed. Rep. 704, and

167 Fed. Rep. 721. This was an action in equity in the

Circuit Court of the United States for the Western Dis-

trict of Michigan, in its Northern Division. The com-

plainant was a citizen of Massachusetts, and was a large

stockholder in the Osceola Company, a Michigan cor-

poration, which corporation was one of the defendants,

the principal defendant being the Calumet & Hecla Com-
pany. Both of these corporations were engaged as com-

petitors in producing copper in Michigan, and in selling

that copper in interstate commerce. Prior to the begin-

ning of the suit, the Calumet & Hecla Company had pur-

chased a large block of the stock of the Osceola Com-
pany, and had obtained voting proxies for an additional

large amount of that stock; and the complainant feared

that at a forthcoming stockholders' meeting of the Os-

ceola Company, then appointed to be held on March 14,

1907, the Calumet & Hecla Company would obtain and

would thereafter maintain complete control of the Osceola

Company. On the basis of these facts, the bill of com-

plaint charged that the programme constituted an at-

tempt to violate the Sherman law, and also the Michigan

anti-monopoly law, and also the common law ; and there-

upon the bill prayed that the Calumet & Hecla Company
and the Osceola Company should both be restrained from

carrying out the contemplated plans.

Thereupon a motion for an injunction in pursuance of

that prayer was presented to Judge Knappen, who was

then the United States District Judge for the Western

District of Michigan, but who is now one of the United

States Circuit Judges for the Sixth Circuit, and that

motion was granted, and that injunction ordered, on

April 12, 1907.

In the written opinion which Judge Knappen filed to

support his decision to grant an injunction, he said that
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the bill plainly alleged a violation of the law, unless the

alleged attempted monopoly is made lawful by the fact

that it is proposed to be accomplished by means of getting

and maintaining control of a competing corporation

through purchasing its stock, instead of by previous

agreement between two corporations. On this point

Judge Knappen said that "It seems clear that under the

decision in the Northern Securities case, the creation of

a monopoly by way of stock purchase and control of-

fends against the statute," and the context shows that

the statute to which he referred was the "Sherman law.

Judge Knappen also held that under the general juris-

diction of equity, relief by injunction may be granted to

a private party against violations of the Sherman law;

wherein he avowedly differed in opinion from those

judges who had previously decided that the only remedy

given to private parties by the Sherman law was an

action at law for damages, under Section 7 of that

statute.

The foregoing decision of Judge Knappen was provi-

sional only, and not final, and the resulting injunction

was only temporary. The final decision of Judge Knap-

pen in the case was rendered on October 3, 1908. That

decision was to the effect that the bill of complaint should

be dismissed. That conclusion was reached in the light

of the evidence which had been taken in the case since

the temporary injunction was granted, and which evidence

convinced Judge Knappen that the proposed acquirement

by the Calumet & Hecla Mining Company of the control

of the Osceola Company was not intended to restrain

trade or create monopoly, and would not have a direct,

immediate and necessary efifect to accomplish any such

result.

An appeal was taken by Mr. Bigelow, the complainant,

from this final decree of Judge Knappen, to the Circuit
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Court of Appeals for the Sixth Circuit, and that appeal

was decided adversely to Mr. Bigelow by that court on

February 18, 1909, when the court was being held by

Circuit*Judges Lurton and Severens, and District Judge

Cochran of the Eastern District of Kentucky. All of

those three judges concurred in the judgment of the

court; and Judge Lurton wrote one opinion, while Judge

Cochran wrote another opinion, in support of that con-

clusion.

Judge Lurton, after quoting Sections 1 and 2 of the

Sherman law, wrote the following significant sentences

in his opinion

:

"We shall assume at the outset that the authoritative

decisions of the Supreme Court have so construed this

anti-trust act as to give it a broader application than the

prohibition of contracts and agreements in restraint of

trade at the common law. It is not essential that the

restraint shall be unreasonable, within the well understood

definition of an unlawful restraint before the statute.

Under this act, the validity of an alleged combination

or contract in restraint of trade, interstate or foreign, is

to be determined by the terms of the statute which for-

bids any such contract or combination, without respect

to its nature or beneficial results. But the power of

Congress to legislate upon the subject, aside from the

territories and the District of Columbia, is derived from

its power to regulate commerce among the states and

with foreign nations. It is therefore well settled that it

does not apply to restraint or monopolies as such, but

only to those which directly and immediately, or those

which necessarily affect commerce among the states or

with foreign nations. This limitation of the act to those

contracts and combinations which directly or immediately

or necessarily affect commerce among the states, is recog-

nized in a long series of opinions. The Knight case, in

its last analysis, is but a striking illustration of the rule
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that the monopoly or agreement, to come within the act,

must directly and immediately affect interstate commerce.

Confining the case to its facts, it establishes the propo-

sition that a mere combination between manufacturers

only, by which a monopoly of a product results, is not,

without other special circumstances, sufficient to justify

an active intervention under the act, to undo a contract

by which such monopoly has been brought about. That

the product thus monopolized by such a combination of

mere manufacturers, may ultimately find itself into the

stream of interstate commerce, is there held not to be such

a special circumstance as to constitute the direct and

immediate effect upon commerce among the states, as to

bring the agreement within the act."

"The specific thing complained of in the case for de-

cision, is that one Michigan mining corporation has ob-

tained by purchase or proxy, a majority of the capital

shares of another Michigan mining corporation, and pur-

poses to exercise its voting power to place in the direc-

tory of the latter a majority of its own selection from

its own board of officers. The specific relief sought is

an injunction against the exercise of the voting power

and a decree compelling a disposition of the shares so

held under purchase or proxy. Confessedly the prod-

ucts of these two companies are in competition in the

markets, and confessedly, the greater part of the product

will, sooner or later, enter into the stream of interstate

commerce, for the chief demand for the product is out-

side the state of production. But that is not enough.

There was all this and more in the Knight case. If, in-

deed, such stock control results in monopoly, it is only a

monopoly in manufacture in the same state, and we have

again the conceded situation in the Knight case. Unless

that monopoly of manufacture, in a single state of a prod-

uct which goes into interstate commerce directly and

immediately, or necessarily interferes with or restrains
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that commerce, the monopoly does not come under the

act of Congress. But we are unable to conclude upon

this record that mere stock control of such a company

by another in the same state, either directly or neces-

sarily destroys competition there, or if it did, that it

results in any such monopoly as to directly or necessarily

and immediately affect commerce among the states."

"The power of stock control which the Calumet Com-

pany has acquired may be exercised only in a legitimate

and lawful way in the interest of an economical manage-

ment of both companies, in that case it has done noth-

ing directly affecting commerce among the states."

"On the other hand, that power may be a mere prepa-

ration for the doing of acts which will directly and neces-

sarily interfere with the freedom of that kind of com-

merce which it is the purpose of Congress to protect.

When this unlawful use of the power shall result in an

unlawful restraint, or further steps shall point to results

directly affecting such commerce, there may be interfer-

ence by the courts."

The concurring opinion of Judge Cochran was devoted

mainly to a long and elaborate exposition of the Supreme

Court decision in the Knight case, because he thought that

decision, when correctly construed, was exactly applicable

to this Calumet case, and necessitated a decision thereof,

in favor of the Calumet & Hecla Company. His analy-

sis of the decision in the Knight case resulted in his con-

clusion that that decision was confined to a negative

answer to the question whether the purchase by the Amer-
ican Sugar Refining Company of the capital stock of four

Pennsylvania corporations which owned sugar refineries

in Philadelphia, constituted a violation of the Sherman
law. In reaching that conclusion. Judge Cochran found

that the decision in the Knight case did not include any

decision of the question whether the Sherman law would
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have been violated if it had been proved in the record

that after the purchase by the American Sugar Refining

Company of the capital stock of the four Pennsylvania

corporations, those corporations had entered into an

agreement among themselves concerning any external

commerce to be done by them.

During the fifteen years which have passed since the

Knight case was decided by the Supreme Court, no judi-

cial expositions of the significance of the decision in that

case have been published which were more acute or more

astute than those of Judge Lurton and Judge Cochran

in this Calumet & Hecla case. The entire record in the

Knight case was printed in a pamphlet of 215 pages, and

that record contains no evidence that the American Sugar

Refining Company ever used its ownership and control

of the corporate stock of the four Pennsylvania sugar

refining companies to cause or to promote any agreement,

contract, combination or conspiracy to restrain any in-

terstate commerce, nor any evidence that any such result

followed the acquirement of that stock, or that any sugar

thereafter refined in any of the four Philadelphia re-

fineries was ever sent or shipped beyond the boundary

lines of Pennsylvania, or ever became in any way a sub-

ject of interstate or international commerce.

The Supreme Court necessarily decided the Knight case

upon the record in that case. But many counsel and some

courts have construed that decision as if it were based

upon all the facts which they supposed to be true, includ-

ing the material facts which were not set forth in the

record. Those material facts included the fact that while

there was never any combination, contract or conspiracy

between any of the four Pennsylvania corporations,

either in respect of the sale of their corporate stock to

the American Sugar Refining Company, or in respect of
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any business done by any of the four Pennsylvania cor-

porations after those stocks were thus sold, there was a

combination between the American Sugar Refining Com-
pany and each of the four Pennsylvania corporations, to

restrain interstate and international commerce in sugar.

The absence from the record of any admission or any

evidence of any combination between any two parties to

restrain any interstate or international commerce, was

what resulted in a decision of the Knight case against

the United States. That result was an unfortunate de-

feat of justice in that case at that time. And justice

has been many times delayed, if not defeated, in other

cases during the last fifteen years, as a result of that

misconstruction of the decision of the Supreme Court

in the Knight case, which followed from the general as-

sumption that the record in that case included some

evidence of restraint of interstate commerce, as an in-

cidental result of restraint of local manufacture.

21. Meeker et al vs. Lehigh Valley Railroad Com-
pany 162 Fed. Rep. 354. This was an action at law, in

the United States Circuit Court for the Southern District

of New York, brought by Meeker & Co., a partnership

engaged in buying anthracite coal at the anthracite coal

mines in Pennsylvania, shipping that coal therefrom over

the Lehigh Valley Railroad to tide water at Perth Amboy,
New Jersey, and thence on boats to the City of New
York, and in selling that coal in that city. The complaint

stated that the transportation of anthracite coal from the

anthracite mines in Pennsylvania to tide water adjacent

to the City of New York, was necessarily conducted by

one or another of eight different railroad companies, in-

cluding the Lehigh Valley Railroad Company, the Phila-

delphia & Reading Railway Company and the Pennsyl-

vania Railroad Company ; and that all these eight railroad

companies, directly or indirectly owned coal lands and
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were engaged in mining and selling coal, in addition to

being engaged in transporting their own coal and the coal

of other miners from the anthracite region, to tide water

adjacent to New York. Thereupon the complaint stated

that all of the said eight companies except the Pennsyl-

vania Railroad Company, conspired and combined to-

gether in or about the year 1899, to raise the charges for

transporting anthracite coal between the mines in Penn-

sylvania and tide water in New Jersey and New York,

and agreed to fix those prices at a uniform schedule,

ranging from $1.10 to $1.55 per ton, for the four differ-

ent classes of anthracite coal, respectively ; and that those

rates had ever since been enforced by all of the seven

railroad companies, and were far in excess of the value

of the transportation to the plaintiffs, who had been com-

pelled to pay those rates as a result of the combination

between all the railroad companies to transport coal at

those rates only. The complaint asked a judgment for

triple damages, under Section 7 of the Sherman law.

The complaint was defective in not stating the facts

which showed that the rates thus agreed to be charged by

the seven railroad companies were extortionate, as com-

pared with what fairly compensatory rates would have

been. Those facts, if they had been stated in the com-

plaint, would have shown that the rates agreed to be

charged and charged by the seven railroad companies,

were thus extortionate to the extent of at least one-half

of each rate. And those facts must have been well known

to Mr. Meeker, for they have long been notorious and are

undeniable. But through some error, those facts were

not stated in the complaint, and therefore could not be

considered by the court, when deciding the case, as it was

decided upon a demurrer to the complaint.

That decision was rendered on June 6, 1908, by Judge

Ray, the United States District Judge for the Northern
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District of New York, when temporarily holding the

United States Circuit Court for the Southern District of

New York. Judge Ray held that "a resort to the Inter-

state Commerce Commission is a condition precedent to

the maintenance of an action, in the Circuit Court of the

United States, to recover damages solely occasioned by

the payment of excessive, unjust or unreasonable rates

for the transportation of interstate commerce, even when

the exaction of such excessive rates was the result of a

combination or conspiracy made unlawful by the Sherman

anti-trust law." This decision was equivalent to holding

that a Circuit Court of the United States, when entertain-

ing an action at law for the purpose of ascertaining the

amount of damage which a particular combination or con-

spiracy violative of the Sherman law, has inflicted upon

a plaintiff claiming to have been injured thereby, will not

receive evidence proving the bottom facts, but will be

governed entirely by whatever declaration relevant to the

question, may have been made by the Interstate Commerce
Commission, and that in the absence of any such declara-

tion, no damage whatever can be recovered in any United

States Circuit Court.

It does not appear that the plaintiffs in this case have

ever prosecuted the case in court since that adverse de-

cision of Judge Ray was rendered; for the published re-

ports of the United States courts do not contain any

report of any review of Judge Ray's decision. Whenever

hereafter the same question arises between other parties

before another judge, it is to be expected that that judge

will decide that Section 7 of the Sherman law does not

express or imply any necessity for any resort to the In-

terstate Commerce Commission, as a condition precedent

to the enforcement of that section by any Circuit Court

of the United States, in any case where the bottom facts

are found by legal evidence, to require such an enforce-

ment.
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22. Monarch Tobacco Works vs. American Tobacco

Co. and others, 165 Fed. Rep. 774. This was an action

at law brought in the United States Circuit Court for the

Western District of Kentucky, under Section 7 of the

Sherman law to recover damages for injuries claimed

to have been inflicted upon the plaintiif by the American

Tobacco Company and the Nail & Williams Tobacco

Company, and the Mengel Box Company. The complaint

stated that the plaintiff was organized in 1901, and had

by the expenditure of a large sum of money built up a

good trade in tobacco by the beginning of 1903 ; and that

in 1903 the American Tobacco Company acquired secret

control of the Nail & Williams Tobacco Company by

secretly purchasing a large majority of its capital stock,

and thereupon falsely pretended that the Nail & Williams

Tobacco Company was an independent corporation, while

so controlling that corporation, as to greatly injure the

plaintiff's interstate business. The complaint also stated

that the plaintiff had formerly made a still outstanding

contract with the Mengel Box Company to furnish the

plaintiff with boxes for all the tobacco put up by the plain-

tiff, which contract contained a stipulation that the Mengel

Box Company should not disclose to any other party the

number of boxes delivered to the plaintiff; but that the

American Tobacco Company had acquired a controlling

interest in the Mengel Box Company and thus acquired

knowledge of the plaintiff's secret, and had used that

knowledge to aid it in executing the injurious combina-

tion and conspiracy of which the plaintiff complained.

In response to this complaint, each of the defendants

filed a general demurrer, and also filed a motion to re-

quire the plaintiff to make its allegations of damages

more definite; and the American Tobacco Company and

the Mengel Box Company moved the court to require

the plaintiff to drop from the suit either the Nail & Will-

iams Tobacco Company or the Mengel Box Company,
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upon the ground that the complaint did not state that

either of those two defendants had done anything in

combination with each other.

The demurrer and the motions were argued before

Judge Evans, the District Judge for the Western Dis-

trict of Kentucky, and on December 21, 1908, he over-

ruled them all on the ground that the sufficiency of the

complaint, when judged by the generality of the language

of the Sherman law and by the Civil Code of Practice

of Kentucky, was sufficient, and was sufficiently specific

to jointly charge all the defendants with having com-

bined to violate the Sherman law, and to lay the founda-

tion for evidence of the extent of the injury which had

been inflicted upon the plaintiff as a result of that com-

bination.

23. Blount Manufacturing Co. vs. Yale & Towne

Manufacturing Co., 166 Fed. Rep. 555. This was an

action in equity, in the United States Circuit Court for

the District of Massachusetts, brought for an account-

ing in accordance with the terms of a contract concern-

ing the profits arising from the manufacture and sale of

patented liquid door checks. The defendant filed a

demurrer, in pursuance of which it claimed that the

complainant was not entitled to recover, because the

contract was void under the Sherman law. The demur-

rer was argued before Judge Brown, the United States

District Judge for the District of Rhode Island, when

temporarily holding the United States Circuit Court

for the District of Massachusetts, and the demurrer was

sustained by him on January 14, 1909. In order to sus-

tain the demurrer. Judge Brown had to distinguish the

case from the Supreme Court decision in the case of

Bement vs. National Harrow Co., 186 U. S. 70; for the

complainant contended that the demurrer should be over-

ruled in pursuance of that precedent.
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The following was how Judge Brown distinguished

this Blount case from the Bement case

:

In the Bement case the National Harrow Company
was the absolute owner of all the letters patent covered

by the contract which was involved in that case; and

therefore that contract did not create any restraint of

trade or any monopoly beyond the monopoly which the

National Harrow Company already had under the patent

law. But in the Blount case, some of the patents in-

volved in the contract were the property of the complain-

ant, and some of them were the property of the defendant,

and the contract operated to restrain all competition be-

tween the parties in regard to their respective patented

inventions ; and inasmuch as that competition included

interstate commerce, the contract therefore operated to

restrain such commerce. In the Bement case, there was

no competition between the patents, before the contract

was made, and therefore that contract did not restrain

any competition. But in the Blount case before the con-

tract was made there was competition between the patents

owned by the plaintiff and those owned by the defendant,

and that competition was ended by the contract, which

ending made the contract violative of the Sherman law.

24. Ames vs. American Telephone & Telegraph Co.,

166 Fed. Rep. 820. This was an action at law, brought

in the United States Circuit Court for the District of

Massachusetts, to recover triple damages under Section

7 of the Sherman law, for injuries claimed to have been

inflicted upon the plaintiff, by the defendant, when vio-

lating that law. The declaration stated that the plaintiff

was the owner of some shares of the capital stock of the

Telephone, Telegraph & Cable Company of America,

which had been organized to operate telephones through-

out the United States in competition with the defendant

company; and that thereupon the defendant company
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had purchased a majority of the shares of the stock of

the Telephone, Telegraph & Cable Company, and had

used the power thus acquired to diminish and suppress

the business of that theretofore competing company,

until the value of the complainant's stock, which prior to

the defendant's doings was $15 a share, had as a result

of those doings, been reduced to nothing.

The defendant filed a demurrer to this bill of com-

plaint ; and that demurrer, on January 14, 1909, was sus-

tained by Judge Brown, on the ground that the injury

complained of was inflicted upon the Telephone, Tele-

graph & Cable Company, and that according to Sections

7 and 8 of the Sherman law, that corporation was the

only "person" to maintain an action to recover triple

damages alleged to have been caused by the doings of

the defendant.

The foregoing twenty-four cases of litigation between

private parties, which occurred during Roosevelt's ad-

ministration and which related to the Sherman law, may

be classified as follows:

Those of the twenty-four cases which are designated

by the numerals 3, 12, 13 and 23, relate to the relations

which the patent law bears to the Sherman law, and to

the circumstances under which commodities which are

covered by patents, are exempt from those provisions of

the Sherman law which prohibit restraint and prohibit

monopolization of certain kinds of trade or commerce.

Those of the twenty-four cases which are designated

by the numerals 2, 7, 9, IS, 19 and 22 were successful

actions at law, brought under Section 7 of the Sherman

law, to recover triple damages from the defendants on

account of injuries which they had inflicted upon the

plaintififs by their violations of the Sherman law.

The cases which are designated by the numerals 5,

18, 20, 21 and 24, were unsuccessful attempts to enforce
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the Sherman law against the defendants in those cases,

respectively.

The cases which are designated by the numerals 4, 6,

8, 11 and 16, were cases in which the defendants unsuc-

cessfully invoked the Sherman law to protect, them from

meritorious suits.

The cases designated by the numerals 10, 14 and 17

were cases in which the defendants successfully invoked

the Sherman law to protect them against suits in which

they had no other defense.

The case designated by the numeral 1, was a case in

which the petitioner for a writ of habeas corpus sought

and secured liberty to refrain from giving testimony be-

fore a Grand Jury, which if given, would have tended

to incriminate him as a violator of the Sherman law.

The only one of the sixteen cases, wherein the Sherman

law can possibly be claimed to have produced an unjust

result, was the case of the Continental Wall Paper Com-

pany against Voight & Sons Company, which in the fore-

going pages is designated by the numeral 14. And Jus-

tice Harlan, in delivering the opinion of the Supreme

Court in that case, held that its result was not unjust

because that result consisted in the non-recovery of

money, which if recovered, would haye rewarded the

plaintifJF for violating the Sherman law. On the other

hand, Justice Holmes, who dissented from the decision of

the Supreme Court in that case, held that that result was

unjust, because it enabled the defendant to avoid paying

for merchandise which it had purchased.



CHAPTER IX.

THE shi;rman law'during tact's administration.

The administration of President Taft at this writing

has covered nearly a year and a half, extending from

March 4, 1909, to August 31, 1910. The Attorney Gen-

eral during that time has been George W. Wickersham,

of New York. The public cases and the private cases,

relevant to the Sherman law, which have been pending

during a part or all of that time, include many which

were brought but not adjudicated prior to March 4, 1909,

and many others which have been brought since that day,

and which have not yet been adjudicated. Those public

Sherman law cases which having been brought by the

United States to restrain or punish violations of the

Sherman law, and which were adjudicated after the be-

ginning of Taft's administration, and before September

1, 1910, were the following:

1. United States vs. American Naval Stores Co. and

others, 172 Fed. Rep. 455. This was a trial in the United

States Circuit Court for the Southern District of Georgia,

in its Eastern Division, of two corporations and six men,

upon an indictment having two counts, one of which

charged the defendants with having violated Section 1,

and the other of which charged them with having vio-

lated Section 2, of the Sherman law. Upon that trial,

on May 12, 1909, the charge to the jury was delivered

by Judge Sheppard, the United States District Judge for

the Northern District of Florida, who was temporarily
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holding the United States Circuit Court for the Southern

District of Georgia. In the course of that charge, Judge

Sheppard stated to the jury, for their guidance, the fol-

lowing points of law

:

"To constitute the offense of monopolizing or attempt-

ing to monopolize, under the act of Congress (the Sher-

man law) it is necessary to acquire, or attempt to ac-

quire, an exclusive right in such commerce, by means

which will prevent others from engaging therein."

"As to what constitutes a restraint of trade under the

statute, the act prohibits any combination which obstructs

the free flow of commerce between the states, or restricts

in that regard, the liberty of a trader engaged in business.

This includes restraints of trade aimed at compelling third

parties and strangers, involuntarily, not to engage in the

course of interstate trade or commerce, except on condi-

tions that the combination imposes."

"A conspiracy is defined as a combination of two or

more persons, by concerted action, to accomplish a

criminal or unlawful purpose, or some purpose not in_

itself criminal or unlawful, by criminal or unlawful

means."

"The prohibitory provisions of the act under considera-

tion, apply to all monopolies, combinations, or conspira-

cies in restraint of interstate or foreign trade or com-

merce, without exception or limitation, and are not con-

fined to those in which the restraint is unreasonable.

The government need not show that a conspiracy is

entered into for the direct purpose of restraining trade

or commerce, if such restraint is its necessary effect."

"A corporation, although an artificial being, existing

only in contemplation of law, is held to the same measure

of liability as an individual, and is entitled to the same

rights of protection as an individual. While a corpora-

tion may not conspire with its own officers, directors or

agents, it may conspire with another corporation. Cor-
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porations may conspire with individuals. But a corpo-

ration is only responsible for the acts of its agents while

acting within the scope of their employment, or for such

acts only as may have been authorized."

Having heard this excellent charge, the jury after de-

liberation, returned a verdict of guilty as to five individual

defendants ; whereupon the court sentenced two of those

defendants to be imprisoned in jail three months and im-

posed upon all five of them fines aggregating $17,500.

2. United States vs. Kissel and others, 173 Fed.

Rep. 823. This was an indictment in the United States

Circuit Court for the Southern District of New York, of

the American Sugar Refining Company and others, which

was based upon the same violation of the Sherman law

as that which was the subject of the civil suit of the

Pennsylvania Sugar Refining Company against the Amer-

ican Sugar Refining Company and others, and which

civil suit is No. 19 of the private litigations which are

explained in Chapter VIII of this book.

The question relevant to this indictment which was

decided in this case, was decided by Judge Holt, one of

the United States District Judges for the Southern Dis-

trict of New York, on October 26, 1909. That decision

consisted in overruling a demurrer which had been filed

by the United States, in response to certain pleas in bar

to the indictment, which had been filed by two of the

defendants, namely G. E. Kissel and T. B. Harned.

Those pleas in bar were based upon Section 1044 of the

Revised Statutes of the United States, which provides

that no persons shall be prosecuted, tried or punished for

any offense not capital, nor arising under the revenue

laws, or the slave trade laws of the United States, unless

the indictment is found or the information is instituted

within three years next after such offense shall have

been committed.
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In overruling the demurrer to these pleas in bar, Judge
Holt held that Section 1044 of the Revised Statutes of

the United States was a bar to the indictment, because

the original conspiracy of the defendants to violate the

Sherman law, and their first overt act in pursuance of

that conspiracy occurred more than three years before

the indictment was filed on July 1, 1909.

3. Union Pacific Coal Company and others vs.

United States, 173 Fed. Rep. 737. This was an indict-

ment in the District Court of the United States for the

District of Utah, which was followed by a conviction of

the defendants for violation of the Sherman law. Those

convicted defendants were The Union Pacific Coal Com-
pany, the Union Pacific Railroad Company, the Oregon

Short Line Railroad Company, and two men, one of

whom Was an agent of the coal company, and the other

of whom was an agent of the two railroad companies.

The charge in the indictment was that about July 20,

1906, the defendants combined to compel Mr. Sharp,

who was a purchaser of coal from the coal company and

a retail dealer in coal in Salt Lake City, to quit his coal

business, unless he would discontinue an advertisement

which he had published, to the effect that he would sell

storage coal at a reduction of SO cents a ton from the

regular retail price theretofore prevailing in Salt Lake

City; which effort to force Sharp out of his business

consisted in the refusal of the coal company, and its

agent Moore, to sell any coal to Sharp, and of the re-

fusal of the railroad companies, and their agent Bucking-

ham, to transport any coal for him after July 22, 1906.

The trial having resulted in conviction of the defend-

ants, they took the case to the Circuit Court of Appeals

for the Eighth Circuit, by means of a writ of error.

On November 19, 1909, Judge Sanborn, the Chief Judge

of that court, delivered the opinion of that tribunal, re-
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versing the judgment of the court below, with directions

to set aside the verdict and grant a new trial. That re-

versal was based upon the opinion of the Circuit Court

of Appeals that there was no substantial evidence of

any combination between any two of the defendants,

either to refuse to sell coal to Sharp, or to refuse to

transport coal for him; and that in the absence of any

such combination, the coal company had a right to refuse

to sell coal to Sharp ; and that there was no evidence that

either of the railroad companies, or Buckingham their

agent, had ever failed or refused to transport any coal

or other merchandise which Sharp had requested any of

them to carry.

4. United States vs. Standard Oil Company of New
Jersey and others, 173 Fed. Rep. 177. This was a bill in

equity, filed November 15, 1906, in the United States

Circuit Court for the Eastern District of Missouri, under

the direction of Attorney General Moody, against the

Standard Oil Company of New Jersey, and about seventy

subsidiary corporations and seven individual defendants.

The decisions of the court, overruling the dilatory de-

fenses which were originally interposed by the defend-

ants, are stated and explained in Chapter VIII of this

book, wherein it is also stated that after those defenses

were overruled by the court, the defendants filed their

answers to the bill of complaint, whereupon the taking

of evidence in the case occupied more than a year, and

continued until nearly the end of President Roosevelt's

administration.

The argument of the case on its merits and demerits,

occurred in April 1909, and was conducted orally and

in print by Frank B. Kellogg of Minnesota and five other

lawyers for the United States and by John G. Johnson

of Pennsylvania and twelve other lawyers for the de-

fendants.
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The judges who composed the court at the time of

the argument of this case, included all of the four judges

of the Eighth Circuit, namely: Judges Sanborn, Van
Devanter, Hook and Adams. All of those judges con-

curred in deciding the case in favor of the United States,

and when they rendered that decision on November 20,

1909, Judge Sanborn filed an opinion expressing views

of all four of the judges in support of that decision, and

Judge Hook filed a concurring and supplemental opinion,

in support of the opinion filed by Judge Sanborn.

The elaborate opinion of Judge Sanborn is printed on

pages 179 to 193 of Volume 173 of the Federal Re-

porter. Several of those pages are devoted to stating

the history of the Standard Oil combination from 1865,

when John D. Rockefeller controlled a single oil refinery,

until 1908, when the par value of the capital stock of

the corporations which belong to the combination com-

plained of in the suit was more than $150,000,000, and

when the market value of that stock was four or five

times greater than its par value. The first stage of that

history continued from 1865 to 1870, during which five

years the business was owned by a partnership, of which

John D. Rockefeller was the principal partner, and which

in 1870 owned two oil refineries. That stage was ter-

minated in 1870, by the organization of a corporation

to take the business from the partnership, which cor-

poration was the Standard Oil Company of Ohio, having

a capital stock of $1,000,000. The next stage of the his-

tory extended from 1870 to 1879, in the latter of which

years the control of that corporation and more than thirty

other corporations engaged in the oil business, was con-

veyed to three trustees, who operated all the corporations

and refineries belonging to the combination until 1882,

when the trust property which they held had accumulated

to the value of more than $55,000,000.

10
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In January, 1882, all the three trustees and everybody

else interested in the combination, conveyed the control

and management of all the corporations and all the

property in which they were interested, to nine trustees

to hold during their lives and the life of the last survivor

of them, and for twenty-one years thereafter ; unless the

trust would somehow be sooner dissolved. The written

opinion of Judge Sanborn does not state the names of

those nine trustees, but their names were John D. Rocke-

feller, William Rockefeller, John D. Archbold, H. M.

Flagler, O. H. Payne, J. A. Bostwick, William G. War-

den, Charles Pratt and Benjamin Brewster. These nine

trustees, when receiving the control of all the corpora-

tions and all the property belonging to the numerous per-

sons and corporations who had conveyed it to them,

issued to those persons and corporations, trust certificates

of 700,000 shares in the trust, each of which shares had

a par value of $100, and all of which had a par value

of $70,000,000. During the next ten years, those trus-

tees issued 272,500 additional shares of trust certificates,

so that on March 21, 1892, the outstanding certificates

represented 972,500 shares, having a par value of $97,-

250,000.

Early in March, 1892, the Supreme Court of Ohio de-

cided that the Standard Oil Trust of 1882 was contrary

to the laws of Ohio and contrary to the common law,

and must be enjoined from continuing its operations.

At that time the trustees held stocks in eighty-four cor-

porations. Thereupon they distributed the stocks which

they held in sixty-four of these corporations, among ten

other corporations, including the Standard Oil Company
of New Jersey, but they retained the stock of those ten

corporations and also the stock of ten other corpora-

tions, and thus continued to directly control twenty of

the eighty-four corporations, and to indirectly control the

other sixty-four, for seven years more, and until 1899.
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Thus it came about that in 1899 the Standard Oil Com-
pany of New Jersey was one of twenty corporations,

among which the ownership of the whole Standard Oil

business was distributed, but all of which were still con-

trolled by the nine trustees. But in that year the char-

ter of the Standard Oil Company of New Jersey was

amended to empower it to do all kinds of mining, manu-

facturing, trading and transportation business in all parts

of the world, and also to acquire, hold, vote, sell and

assign shares of capital stock of other corporations. At

the same time its own capital stock was increased to

1,000,000 shares of $100 each, and the stock of the other

nineteen companies was exchanged for the stock of the

Standard Oil Company of New Jersey, so that the latter

company succeeded to the legal title to the majority of

the stock of the nineteen companies, and thereby suc-

ceeded to the management and control of those corpora-

tions, and of all the corporations which they controlled.

Thus it resulted that step by step, from 1892 to 1899,

the control and management of all parts of the great

Standard Oil combination was transferred from the nine

trustees holding under the Standard Oil Trust, to the

Standard Oil Company of New Jersey, as a holding cor-

poration ; but inasmuch as that holding corporation was

then and thereafter controlled and managed by substan-

tially the same cluster of men who were formerly the

nine trustees, the corporate organization of New Jersey

was substantially the same in respect of its control of the

petroleum business, as the Standard Oil Trust of Ohio

had been, before it was found illegal, and was dissolved

in pursuance of a decision of the Supreme Court of that

state.

After the entire control of the Standard Oil business

was combined, in the form of the Standard Oil Company

of New Jersey, in 1899, and until 1906, the affairs of

the principal company and of the subsidiary companies
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were managed by the Standard Oil Company of New
Jersey, with unity of purpose and absolute control. The

filing of the bill of complaint in this case in 1906 did

not cause any change in the Standard Oil organization;

and, indeed, its business continued to grow from that

time until the case was decided in November, 1909.

Midway between those periods, in 1907, the Standard

Oil Company of New Jersey and its subsidiary com-

panies manufactured more than three-fourths of all the

petroleum refined in the United States, marketed more

than four-fifths of all the illuminating oil sold in the

United States or exported from the United States, sold

more than four-fifths of all the naphtha sold in the

United States, and sold more than nine-tenths of all the

lubricating oil purchased by railroad companies in the

United States.

After thus stating the history and the magnitude of

the Standard Oil combination. Judge Sanborn inserted

in his written opinion the following statement of facts

relevant to the resulting restraint of interstate and in-

ternational commerce:

"The principal company, by means of this trust and

the commanding volume of the oil business which it

acquired thereby, secured, and has since exercised and is

using, the power to prevent competition between the

companies it controls, to fix for them the purchase price

of the crude oil, the rates for its transportation, and the

selling prices of its products. It has prevented, and is

preventing, any competition in interstate and international

commerce in petroleum and its products, between its sub-

sidiary companies, a'nd between those companies and

itself."

It was upon the basis of the facts which were stated

by Judge Sanborn in the last paragraph, that the opinion

written by him reached the conclusion that the Standard
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Oil Company of New Jersey, and the seven individual

defendants who exercised its power, and the subsidiary

corporations, who knowingly submitted to and assisted

that exercise, were all guilty of violating Section 1 of the

Sherman law. That conclusion involved and implied

that construction of that section which ascribes to the

word "restraint" a meaning broad enough to cover

mutual restraint between the members of a combination,

regardless of the question whether the combination as

a whole is guilty of exercising extraneous restraint upon

one or more other parties.

Having reached these conclusions relevant to the viola-

tion by the Standard Oil combination of Section 1 of

the Sherman law, the written opinion of Judge Sanborn

proceeds to ascertain and state whether that combination

was also guilty of violating Section 2 of that law. On
that point Judge Sanborn stated that the bill of complaint

alleged that the defendants had secured from common
carriers preferential rates and rebates and had operated

some subsidiary corporations while representing them to

be independent and had procured from employees of rail-

road companies information of the trade of competitors

and had used that information to secure interstate com-

merce for themselves and to injure and destroy the in-

terstate commerce of those competitors and had sold their

products in special cases below remunerative prices in

order to crush competition at those particular times and

[)laces and had recouped the resulting losses by selling

such products at high prices at other times and places.

But Judge Sanborn's opinion also states that it was un-

necessary for the court to express any opinion upon the

question of the truth of these charges in the bill of com-

plaint, because the court was of opinion that the com-

bination and conspiracy in restraint of trade contrary to

the first section of the Sherman law, which had been
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found to exist in the case, constituted illegal means by

which the conspiring defendants combined to monopolize

a" part of interstate and international commerce and by

which they had secured an unlawful monopoly of a sub-

stantial part of such commerce and that the defendants

had thus violated and were violating not only the first

section of the Sherman law, but also the second section

of that act.

The concurring opinion of Judge Hook in this Stand-

ard Oil case is printed on pages 193 to 197 of Volume 173

of the Federal Reporter. That opinion contains the fol-

lowing pivotal statements as being propositions to which

all the four judges of the court were agreed

:

"A holding company owning the stocks of other con-

cerns whose commercial activities, if free and independent

of a common control, would naturally bring them into

competition with each other is a form of trust or com-

bination prohibited by Section 1 of the Sherman anti-

trust act. The Standard Oil Company of New Jersey

is such a holding company. The defendants, who are

in the combination, are enjoined from continuing it and

from forming another like it."

"The defendants in the combination are also monopoliz-

ing interstate and foreign commerce in petroleum and its

products contrary to Section 2 of the act. A wrongful

method employed to gain the monopoly is found to exist

in the unlawful combination above mentioned, and it

therefore becomes unnecessary to determine the other

charges upon that subject in the petition of the Govern-

ment."

"The true test to apply to a case under the first section

is not whether the restraint upon competition imposed by

the contract or combination in question should be regard-

ed as reasonable or as unreasonable, but whether it is

direct and appreciable. Conceptions of the reasonable
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and unreasonable are much too diverse to afford a stable,

uniform rule for construing a law which contains no men-
tion of those terms. So much depends upon the point of

view that it frequently happens that what appears to one

to be wholly unreasonable is thought entirely reasonable

by another. But if the restraint is direct and appreciable,

and not merely incidental to some contract having a law-

ful purpose, it falls clearly within the prohibition of the

statute, and there is no room for further construction.

There are many contracts which, in the days when the

common law was forming, would have been adjudged

contrary to public welfare, as being in restraint of the

narrow trade of those times, but which in a commercial

age like the present have such a negligible effect in that

direction as to be no longer evil within the meaning of the

law. Their effect is so indirect and inappreciable that it

is properly referable to the class de minimis, and it is not

to be supposed Congress had them in view when it legis-

lated to preserve freedom of competition in the broad field

of interstate and foreign commerce."

"Manifestly the second section is quite distinct from

the first, and was not intended to cover precisely the same

ground. Though the natural tendency of a combination

in restraint of trade, declared illegal by Section 1, may
be and generally is toward monopoly denounced by Sec-

tion 2, and may even accomplish it, yet the scope of the

latter section is far broader and was designed to extend

also to monopolies secured by other means than by con-

tracts, combinations and conspiracies in restraint of trade,

which, as those terms necessarily imply, require concert

between two or more persons or corporations. What is

monopoly in contravention of the statute ? Magnitude of

business does not alone constitute a monopoly, nor effort

at magnitude an attempt to monopolize. To offend the

act the monopoly must have been secured by methods

contrary to the public policy as expressed in the statutes
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or in the common law. Success and magnitude of busi-

ness, the rewards of fair and honorable endeavor, were

not among the evils which threatened the public welfare

and attracted the attention of Congress. But when they

have been attained by wrongful or unlawful methods and

competition has been crippled or destroyed, the elements

of monopoly are present."

The decree which was made by the Circuit Court for

the Eastern District of Missouri in pursuance of the

unanimous opinions of the four judges in this Standard
.

Oil case, is printed in full on pages 197 to 200 of Volume

173 of the Federal Reporter. That decree states the

names of the numerous corporations and of the seven

men who were the defendants against whom it was made

;

which men were John D. Rockefeller, William Rocke-

feller, John D. Archbold, Henry M. Flagler, Oliver H.

Payne, Charles M. Pratt and Henry H. Rogers. All of

these men, except Henry H. Rogers, were six of the nine

trustees who had managed the Standard Oil Trust of

Ohio before that trust was dissolved in pursuance of a

decision of the Supreme Court of Ohio in 1892. Three

of those nine trustees, namely, J. A. Bostwick, William

G. Warden and Benjamin Brewster, were not defend-

ants in this Standard Oil case, nor mentioned in the

decree of the court therein.

That decree adjudged that the defendants had made a

combination in restraint of trade and commerce in

petroleum and its products among the several states and

territories, and with foreign nations, in violation of Sec-

tion 1 of the Sherman law, and that, by means of that

combination, the defendants had combined and con-

spired to monopolize and had monopolized, and were

continuing to monopolize, a substantial part of the com-

merce among the states, in the territories and with for-

eign nations in violation of Section 2 of the Sherman
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law, and that the defendants were enjoined and pro-

hibited from continuing or carrying into further effect

that combination and from entering into or performing

any hke combination, and were also enjoined and pro-

hibited, until the discontinuance of the operation of the

said combination, from engaging or continuing in com-
merce among the states or in the territories of the United

States.

The decree also provided that it was to take effect

thirty days after its entry in case no appeal was taken

from it, but if an appeal would be taken from it within

those thirty days, then the decree, unless reversed or

modified by the Supreme Court, was to take effect thirty

days after the final decision of the case by the Supreme
Court in pursuance of such an appeal.

The Standard Oil Company of New Jersey and its

subsidiary corporations and all the other defendants, did

take an appeal from the decision of the Circuit Court in

this case. That appeal was argued in March, 1910; the

appeal of the defendants in the case against the Ameri-

can Tobacco Company having been argued in January,

1910. At both those hearings the sitting justices con-

sisted of Chief Justice Fuller and Associate Justices

Harlan, Brewer, White, McKenna, Holmes, Day and

Lurton. Justice Moody was absent on account of severe

illness and was also disqualified to sit as one of the jus-

tices of the court to decide either of these two cases,

because they had been brought by the United States

under his direction as Attorney General.

After the two cases had been argued and submitted

to the Supreme Court 'for decision and while they were

being held under advisement by that tribunal. Associate

Justice Brewer died on March 28, 1910. And in April,

1910, Chief Justice Fuller announced that both cases

were restored to the calendar for reargument at some
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future time, and on a later day he announced that that

time would be in November, 1910. But on July 4, 1910,

Chief Justice Fuller himself departed this life, and now,

at the end of August, 1910, there are only six justices of

the Supreme Court who are able and qualified to sit in

that tribunal to hear and decide either the Standard Oil

case or the American Tobacco case.

It is true that Governor Hughes, of New York, has

been appointed to succeed Justice Brewer as one of the

associate justices of the Supreme Court, but he has not

yet assumed that office, though he is expected to do so at

the beginning of the next term of the court on October

10, 1910. But it is also expected that only seven justices

of the court will be sitting at that time, or at any time

thereafter, prior to the filling of the bench by appoint-

ment in the following winter and therefore it is not

expected that this Standard Oil case or the American

Tobacco case will be argued soon enough to be decided

until some time in the year 1911.

Cases of litigation between private parties relevant to

the Sherman law which have thus far been adjudicated

during Taft's administration were the following

:

1. People's Tobacco Co. vs. American Tobacco Co.

and others, 170 Fed. Rep. 396. This was an action at

law in the Circuit Court of the United States for the

Eastern District of Louisiana to recover triple damages

from the defendants under Section 7 of the Sherman

law, alleged to result from injuries which had been in-

flicted upon the plaintiff on account of certain violations

by the defendants of Sections 1- and 2 of the Sherman

law. The action was begun by filing an elaborate peti-

tion, which is printed on pages 396 to 406 of volume 170

of the Federal Reporter. The defendants filed an excep-

tion to that petition, alleging that it did not disclose any
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right of action. The Circuit Court sustained that excep-

tion and dismissed the suit. Thereupon the plaintiff took

the case to the Circuit Court of Appeals for the Fifth

Circuit by means of a writ of error.

The case was decided by the Circuit Court of Appeals

on May 3, 1909, when that court was held by all three

of the Circuit Judges for the Fifth Circuit. That de-

cision reversed the judgment of the Circuit Court on the

ground that the petition was found by the Circuit Court

of Appeals to disclose a right of action. To reach that

conclusion the Circuit Court of Appeals stated that such

a petition need only aver and state facts to show that

the defendants had committed one or more of the offenses

condemned by the first and second sections of the Sher-

man law, and that the plaintiff had been injured in his

business or property by that conduct, and that the plain-

tiff had sustained some specified amount of damages as

a result of that injury.

2. Fonotipia, Limited, and others vs. Bradley, 171

Fed. Rep. 951. This was an action in equity in the

United States Circuit Court for the Eastern District of

New York, the purpose of which was to get an in-

junction to restrain the defendant from infringing an

alleged trademark belonging to the complainants and

from conducting unfair competition with the complain-

ants by imitating their commodities.

The defendant made a number of defenses, one of

which was based upon the allegation that one of the

complainants had combined with the complainant in an-

other similar case against the defendant to control the

retail prices at which their competing commodities were

to be sold and that that combination was violative of Sec-

tion 1 of the Sherman law in being a restraint of trade

and commerce. This defense was plainly unsound, as

being contrary to the principle of the decision of the
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United States Supreme Court in the case of Connolly vs.

Union Sewer Pipe Company, 184, U. S. 540; because

that case established the doctrine that a stranger to a

combination which is violative of the Sherman law is not

entitled to invoke the fact of that violation as a defense

to a suit brought against him by a member of the combi-

nation to enforce some legal liability which he owes to

the plaintiff.

But Judge Chatfield, the District Judge for the Eastern

District of New York, who decided this Fonotipia case,

instead of placing his decision against the defendant on

that ground, did place that decision on another ground,

which can hardly be reconciled with any of the repeated

decisions of the Supreme Court and of other Federal

courts, wherein it was held that Section 1 of the Sherman

law prohibits all restraint of interstate commerce, whether

they may be thought to be inherently reasonable or un-

reasonable. That other ground was the opinion of Judge

Chatfield that Section 1 of the Sherman law is not vio-

lated by a combination to restrain interstate commerce

where that combination was only a fair and reasonable

attempt to avoid losses which otherwise might result

from the members of the combination cutting rates and

prices below the reasonable expense of production and a

reasonable profit thereon. But that opinion is not a pre-

cedent to be followed by any other court because it is

inconsistent with the decisions of the Supreme Court in

a number of cases, including the Trans-Missouri case in

166 U. S. 290, and the Joint Traffic Association case in

171 U. S. 505.

3. Arkansas Brokerage Co. and others vs. Dunn &
Powell Co., 173 Fed. Rep. 899. This was an action at

law brought in the Circuit Court of the United States for

the Eastern District of Arkansas to recover threefold

damages under Section 7 of the Sherman law for in-
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juries claimed to have been inflicted upon the Dunn &
Powell Company by the Arkansas Brokerage Company
and others. On the trial of the case in Arkansas the

defendants requested the trial judge to instruct the jury

that the plaintifif corporation was not entitled to recover.

But that judge declined to give that instruction and the

result of the trial was a judgment for the plaintiiT.

Thereupon the defeated defendants took the case to

the Circuit Court of Appeals for the Eighth Circuit by

means of a writ of error. The case was decided by that

tribunal on October 25, 1909, when that court was being

held by Circuit Judge Adams and District Judges Riner

and Amidon. The opinion of the Circuit Court of Ap-

peals was delivered by Judge Adams. He stated in that

opinion that for many years prior to 1906 the Dunn &
Powell Company had conducted in Pine Bluff, Arkansas,

a commercial brokerage business by negotiating sales of

merchandise between manufacturers and wholesale deal-

ers of other states and merchants doing business in and

about Pine Bluff, but that in the year 1906 the five de-

fendant Arkansas corporations organized the Arkansas

Brokerage Company to enter into competition with the

Dunn & Powell Company, relevant to such brokerage

business as that company had long been doing, and that

the Arkansas Brokerage Company had, without the use

of any unfair means, acquired so nearly all of such brok-

erage business that could be done in Pine Bluff that the

Dunn & Powell Company ceased doing business there,

while continuing to do brokerage business in Little Rock,

Arkansas.

On the basis of these facts Judge Adams announced it

to be the opinion of the Circuit Court of Appeals that

the combination of the five defendant Arkansas cor-

porations to organize the Arkansas Brokerage Company,

followed by the doings of that company, did not consti-

tute any combination in restraint of interstate commerce,
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though that combination did result, through competition,

in transferring a considerable amount of interstate com-

merce from the Dunn & Powell Company to the Arkansas

Brokerage Company.

4. Northwestern Consolidated Milling Co. vs.

William Callam & Son, 177 Fed. Rep. 786. This was an

action in equity in the United States Circuit Court for

the Eastern District of Michigan in its Northern Division,

which action was based upon alleged infringement of a

trademark used to designate the best grade of flour man-

ufactured and sold by the complainant.

The defendants, having set up other defenses in their

answer, requested the court to grant permission to

amend that answer by pleading that the complainant was

organized and was operating in violation of the Sherman

law. Judge Swan, the District Judge for the Eastern

District of Michigan, when deciding the case, held that

the facts proposed to be stated in support of that de-

fense did not constitute any violation of the Sherman

law and that even if those facts had constituted such vio-

lation it was contrary to the decision of the Supreme

Court in the case of Connolly vs. Union Sewer Pipe

Company, 184 U. S. 540, for the defendant to invoke

that law as a defense to his own liability arising from

his infringement of a trademark belonging to the com-

plainant.

5. Ware-Kramer Tobacco Co. vs. American Tobacco

Co. and others, 178 Fed. Rep. 117. This was an action

at law in the United States Circuit Court for the Eastern

District of North Carolina, brought against the American

Tobacco Company and the Wells-Whitehead Tobacco

Company to recover $3,600,000, in pursuance of Section 7

of the Sherman law, on account of injuries claimed to

have been inflicted by the defendants through their vio-
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lations of that law, upon the business and property of the

plaintiff.

On March 8, 1910, the case was presented to Judge
Connor, the District Judge for the Eastern District of

North Carolina, on a motion of both defendants to strike

out many of the statements in the complaint as being

irrelevant or at least redundant. In deciding that mo-
tion, Judge Connor said that "While the courts will, in

proper cases, grant such motion, they usually permit a

plaintiff to state his cause of action in his own way,

providing he avoids scandalous and indecent matter,"

and that "It is very difficult to analyze a complaint and

eliminate all matter which may, upon the trial, prove to

be immaterial or irrelevant without unduly restricting

the plaintiff's right to tell a connected story of his griev-

ance," and that "If the complaint sets out no more than

is required to sustain the action, such matter cannot be

said to be irrelevant or redundant, although there may be

intermingled with the essential allegations, expressions

and language not, strictly speaking, necessary," and that

"The plaintiff must allege that the defendants had formed

a conspiracy, or combination, in restraint of trade or,

if there be but one defendant whose acts are made the

basis of the action, that it is of itself such a combination,

within the purview of the act." And that "To do this it

is not only proper, but necessary to set forth fully the

origin, character of the defendant, its history in regard

to the alleged unlawful conduct, growth, methods of

business in the respect complained of, and its combina-

tion with the other persons or corporations involved, and

so forth." And that "The plaintiff must set forth its

own origin, character of business, and other relevant

matter, so that the court may see that its business bears

such relation to the alleged unlawful character and con-

duct of the defendants, as brings it within the provisions

of the statute." And that "The final and essential alle-
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gation is that by reason of the conduct of the defendant

in doing the things forbidden, or declared to be un-

lawful, the plaintiff has been injured in his business or

property and the character and extent of the damage."

6. Virtue and others vs. Creamery Package Manu-

facturing Co. and others, 179 Fed Rep. 115. This was

an action at law in the Circuit Court of the United

States for the District of Minnesota, which was brought

to recover triple damages, under Section 7 of the Sher-

man law, for injuries claimed to have been inflicted,

through a violation of that law, by the Creamery Pack-

age Manufacturing Co. and others upon the plaintiffs.

On the trial of the case in Minnesota, the trial judge

directed the jury to return a verdict for the defendants,

which being done, that judge rendered a judgment for the

defendants.

Thereupon the plaintiffs took the case to the Circuit

Court of Appeals for the Eighth Circuit, by means of a

writ of error; and the case was decided by that tribunal

on March 23, 1910, when that court was held by Circuit

Judges Sanborn and Adams, and District Judge Riner.

The decision of that court was announced in an opinion

delivered by Judge Riner, and was to the effect that the

plaintiff was not entitled to recover, because that con-

tract and that combination between the defendants which

were complained of were not really violative of the

Sherman law. That contract simply provided that the

Creamery Package Manufacturing Company was to be

the exclusive selling agent of. the combined churns and

butter workers and other machines and implements used

in dairies and creameries, which it was the business of

the Owatonna Manufacturing Company to manufacture.

On this point the court held that the manufacturing com-

pany had a right to select its customers, and to sell and
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refuse to sell to whom it chose, and to that end, to select

one particular selling agent, and that such a selection did

not constitute any violation of the Sherman law, as be-

ing in restraint of commerce.

The combination between the Creamery Package Man-
ufacturing Company and the Owatonna Manufacturing

Company, which was complained of in the suit, con-

sisted in their alleged agreement to separately sue the

plaintiffs for alleged infringements of certain patents

for inventions, which were separately owned by the Owa-
tonna Manufacturing Company, and the Creamery Pack-

age Manufacturing Company. But the only evidence in

support of the theory that those separate suits were

brought in pursuance of any agreement between the two

complainants therein, was to be deduced, if at all, from

the fact that those suits were brought on the same day,

and by the same lawyer, on behalf of the separate com-

plainants. And the Circuit Court of Appeals found that

those two facts fell far short of proving an agreement

between those two complainants to attempt to drive out

of business the party thus sued.

The four public cases and the six private cases relevant

to the Sherman law, which were adjudicated during the

first eighteen months of Taft's administration, included

six cases in which the Sherman law was invoked in vain,

and two cases in which it was invoked with preliminary

success only, and one case which resulted in a verdict

of guilty and in a judgment imposing punishment by

fines and imprisonments; and included also the great

Standard Oil case, which resulted in a final decree of

the United States Circuit Court for the Eastern District

of Missouri, in favor of the Sherman law and its en-

forcement.
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Some other cases have been brought by the United

States to enforce the Sherman law, which have not been

adjudicated at the present writing, in September, 1910.

The most noteworthy of those cases are the following:

United States vs. Terminal Railroad Association of

St. Louis. This case was brought in the United States

Circuit Court for the Eastern District of Missouri on

November 25, 1905, to dissolve a monopoly of terminal

facilities at St. Louis, Missouri.

United States vs. American Ice Co. and others. This

was an indictment in the Supreme Court of the District

of Columbia, which was returned by the Grand Jury on

July 12, 1906, and which charged the defendants with

an agreement to control prices and restrict competition

in ice, contrary to the Sherman law. The indictment

in this case is still pending, as it has been pending more

than four years.

United States vs. The Reading Company and others.

This is an action in equity in the United States Circuit

Court for the Eastern District of Pennsylvania, which

was brought June 12, 1907, to dissolve the long existing

combination between the corporations which are engaged

in transporting anthracite coal from the anthracite mines

in Pennsylvania to the eastern shores of New Jersey.

All the evidence in the case has been taken, and the case

has been argued, and is now, at the end of August, 1910,

being held under advisement by the Circuit Court.

United States vs. du Pont, de Nemours Co. This is

an action in equity which was brought in the United

States Circuit Court for the District of Delaware, July

30, 1907, to dissolve the so-called Powder Trust. The

evidence in the case has been completed, but the case

has not yet been argued.

United States vs. Union Pacific Railroad Co. and

others. This is an action in equity, which was brought
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February 1, 1908, in the United States Circuit Court

for the District of Utah, to dissolve the combination be-

tween the Union Pacific Railroad Company and the

Southern Pacific Railroad Company, which combination

consists in the exercise by the Union Pacific Railroad

Company, of its function as a holding company, in con-

nection with its function as a railroad company. All the

evidence in the case has been taken, and the case has

been set for argument in October, 1910.

United States vs. National Packing Co. and others.

This is a bill in equity, filed in the United States Circuit

Court for the Northern District of Illinois, March 21,

1910, to procure a dissolution of the so-called Meat

Trust. This case is still pending, and may be expected

to be vigorously prosecuted and duly decided in the near

future.

United States vs. Armour Packing Co. and others.

This is an indictment, which was returned April 30,

1910, by the Grand Jury of the United States Circuit

Court for the Southern District of Georgia, and which

indictment charges the defendants with a combination

to control prices and restrict competition in meat. The

indictment is still pending, and may be expected to be

tried in the near future.

United States vs. Missouri Pacific Railroad Co. and

twenty- four other railroad companies. This was an

action in equity which was begun May 31, 1910, in the

United States Circuit Court for the Eastern District of

Missouri, to enjoin twenty-five railroad companies from

violating the Sherman law, by means of a mutual con-

tract to restrain themselves, in respect of fixing prices for

transportation of freight over their respective railroads.

A temporary restraining order was issued by the court,

in pursuance of the prayer of the bill; wehereupon the

defendants sought and secured from the President of

the United States a promise to cause the bill to be dis-
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missed, in consideration of their promise to cancel their

mutual contract and to abandon their illegal combination.

And the bill was dismissed, under the direction of the

Attorney General, in pursuance of that promise.

United States vs. Southern Wholesale Grocers' As-

sociation. This is an action in equity, which was begun

June 9, 1910, in the United States Circuit Court for the

Northern District of Alabama. The bill prays for a dis-

solution of the defendant association, as violative of the

Sherman law and the case being less than three months

old, is still pending.

United States vs. Frank Hayne, James A. Patten and

others. This is an indictment returned June 17, 1910,

in the United States Circuit Court for the Southern Dis-

trict of New York, which indictment charges the de-

fendants with a combination and conspiracy in restraint

of interstate commerce in cotton, which restraint is

claimed to have resulted from the operations of the de-

fendants as a "pool," speculating in cotton in a method

and with a result injurious to legitimate interstate com-

merce therein.

United States vs. Great Lakes Towing Company and

others. This is an action in equity, which was beg;un

June 18, 1910, in the United States Circuit Court for the

Northern District of Ohio, to dissolve a combination of

tug owners on the Great Lakes.

United States vs. Standard Sanitary Manufacturing

Co. and others. This is an action in equity, which was

begun July^2, 1910, in the United States Circuit Court

for the District of Maryland, against a combination of

manufacturers and sellers of bathing and other sanitary

apparatus.



CHAPTER X.

THE PAST JUDICIAL CONSTRUCTION 0^ THE) SHERMAN LAW.

Chapter III of this book is devoted to construing the

Sherman law upon its face in the light of its language,

and in the light of the Congressional debates and votes

which resulted in its enactment. The statements and

arguments of that chapter conducted to the conclusion

that the meaning of the first sentence of Section 1 of the

Sherman law can be fully and precisely expressed by the

following paraphrase of that sentence, namely: "Every

combination in mutual or extraneous, direct and material

restraint of interstate or international commerce, is

hereby prohibited;" and that the second sentence of

Section 1 of the Sherman law is so plain in all its parts,

as to require no interpretation or explanation or para-

phrase to express its entire and precise signification ; and

that Section 2 of the Sherman law is so plain in all its

language as to require no explanation or interpretation,

except to define the word "monopolize;" and that that

word has a meaning in the law which includes the idea

that the monopolist, in making a complete acquirement

of the thing monopolized, did something to prevent others

from competing with him in reaching that complete ac-

quirement; and that Sections 3, 4, 5, 6, 7 and 8 of the

Sherman law are so plain in all their parts, that they

require only to be attentively read by lawyers and judges

to be uniformly understood by men accustomed, like

them, to read statutory enactments.

The twenty years which have passed since the Sher-

man law was enacted, and the numerous judicial decisions
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relevant to that law which have been made during those

twenty years have, with a close approach to unanimity,

conducted to the conclusion that the prima facie construc-

tion of the Sherman law, which Chapter III of this book

deduced from the face of that law, is also its true con-

struction. Indeed, the only noteworthy deviations from

that unanimity, which are to be detected in those judicial

decisions, are the following:

Judge Lacombe, in delivering one of the three opinions

of the United States Circuit Court for the Southern Dis-

trict of New York, in the American Tobacco case, held

that the word "restraint" in Section 1 of the Sherman

law is indicative of all direct restraint, however slight,

and is not confined to such restraint as is extensive

enough to be materially injurious to public or to private

welfare.

To illustrate his constructiofi of the statute upon that

point. Judge Lacombe held that the statute would be vio-

lated by "two individuals who have been driving rival

express wagons between villages in two contiguous

states, and who enter into a combination to join forces

and operate a single line."

The prevailing view of the Federal judges and courts

upon this question was expressed by Judge Hook in the

Standard Oil case, on page 194 of Volume 173 of the

Federal Reporter, in the following language

:

"There are many contracts which, in the days when the

common law was forming, would have been adjudged

contrary to public welfare, as being in restraint of the

narrow trade of those times, but which in a commercial

age like the present have such a negligible effect as to be

no longer evil within the meaning of the law. Their effect

is so indirect and inappreciable that it is properly refer-

able to the class de minimis, and it is not to be sup-

posed Congress had them in view when it legislated to
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preserve freedom of competition in the broad field of

interstate and foreign commerce."

Several judges have held that the word "monopolize"

in Section 2 of the Sherman law should be construed to

cover any complete acquirement of a particular business,

whether the monopolist in making that complete acquire-

ment, did or did not do something to prevent others from

competing with him in achieving tha't end. But the pre-

vailing view, which has been held by the courts on this

point since the enactment of the Sherman law, is that

which was held in Congress when that law was about to

be enacted; and which view was expressed in the Senate

by Senator Edmunds and also by Senator Hoar, when
they stated that the word "monopolize" has a meaning

in the law which includes the idea that the monopolist,

in making a complete acquirement of the thing monopo-

lized, did something to prevent others from competing

with him in reaching that complete acquirement.

No Federal court has ever held, in any reported ad-

judicated case, that the first sentence of Section 1 of the

Sherman law, in prohibiting "every contract, combina-

tion in the form of trust or otherwise, or conspiracy in

restraint of trade or commerce among "the several states

or with foreign nations," is not broad enough to cover

such a combination in the form of a "holding company."

And the Supreme Court of the United States has de-

cided in the Northern Securities case, that a holding

company, which is only a holding company, is covered

by that prohibition.

The Standard Oil Company of New Jersey, and the

American Tobacco Company are each a combination of

holding company and operating company ; and the United

States Circuit Courts for the Eastern District of Missouri

and the Southern District of New York, respectively, de-
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cided in the Standard Oil case and the American Tobacco

case, respectively, that a combination in the form of

such a combined holding and operating company is a

"combination in the form of trust or otherwise" within

the meaning of the first sentence of Section 1 of the

Sherman law, and that, when such a combination is en-

gaged in restraint of trade or commerce among the sev-

eral states or with foreign nations, it is illegal to the

extent in which it is thus engaged; even if it is also

engaged in operating some business which is not illegal.

The question whether that construction of the Sher-

man law which is stated in the last paragraph, and

which was placed upon that law by the two Circuit Courts

mentioned in that paragraph, is right or is wrong, is

believed to be the only great question relevant to the

construction of the Sherman law, which remains to be

decided by the Supreme Court of the United States.

And that is the pivotal question of law, and is probably

the only great question of law which the Supreme Court

will find it necessary to decide, or will decide, in the

Standard Oil Case or in the American Tobacco case.



CHAPTER XI.

FORECASTING THE STANDARD OIL AND AMERICAN TOBACCO

DECISIONS.

It is not the purpose of this chapter to prophesy,

whether the nearly identical decisions of the two circuit

courts of the Unitetd States, which decided these two

cases, respectively, will be affirmed or will be reversed

by the Supreme Court. But it is the purpose of this

chapter to forecast those decisions, by stating and ex-

plaining whatever relevant views and opinions have here-

tofore been expressed in other cases, by the six justices

of the Supreme Court who are now upon the bench of

that tribunal, and who will probably constitute two-thirds

of the members of the court, when in the year 1911 those

two great cases come to be argued and to be decided.

Inasmuch as the Supreme Court has already decided,

in the Northern Securities case, that a combination in the

form of a holding company which is only a holding com-

pany, violates the Sherman law whenever it engages or

is even organized to engage, in restraint of trade or com-

merce among the several states or with foreign nations,

it is proper to infer that that tribunal will render a simi-

lar decision in any case wherein the combination is in

the form of a corporation, which is a holding company

and is also an operating company, unless some control-

ling distinction can be detected between those two forms

of combinations.

The brief and argument for the American Tobacco

Company and its subsidiary corporations, which was on

file in the Supreme Court, when that case was argued
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in that tribunal in January, 1910, is a printed book of

275 pages, which appears to have been prepared by five

distinguished lawyers, including ex-Judge William J.

Wallace of New York, and John G. Johnson of Phila-

delphia. The pivotal part of that elaborate brief and

argument is printed on pages 176 to 196, inclusive. The

statements and arguments which are there set forth, are

to the effect that the Northern Securities Company and

the Continental Wall Paper Company were both organ-

ized and maintained for the sole purpose of restraining

competition between the operating companies, to com-

bine which they were organized; whereas, the American

Tobacco Company is engaged in operating the tobacco

business itself, and is engaged in holding the stock of

other tobacco companies, only as incidental to its business

as an operating comp&ny.

If this distinction is found by the Supreme Court to

be material, and to be important enough to require a de-

cision contrary to those which were rendered by that

tribunal in the Northern Securities case, and in the Con-

tinental Wall Paper case, it will result in a reversal of

the decision of the Circuit Court in the American To-

bacco case. But if this distinction is found by the Su-

preme Court not to be material, or if material, not im-

portant enough to require a decision contrary to those

rendered in the Northern Securities case and in the Con-

tinental Wall Paper case, then the decision of the Cir-

cuit Court in the American Tobacco case may be ex-

pected to be affirmed; for there is no other distinction

between the Northern Securities case and the Conti-

nental Wall Paper case on the one hand, and the Ameri-

can Tobacco case on the other hand, which has any con-

trolling significance.

The statements in the last paragraph are equally ap-

plicable to the Standard Oil case, for the Standard Oil

Company of New Jersey is like the American Tobacco
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Company in being primarily an operating company, and

in being engaged in holding the stock of other oil com-

panies, as incidental to its business as an operating

company.

Now, having ascertained precisely on what pivotal

point the decisions of the Supreme Court in the Ameri-

can Tobacco case and in the Standard Oil case, must

evidently turn, it is proper to set forth all the available

public information which when stated, may indicate

which way, upon that pivotal point, those decisions will

turn.

The senior Associate Justice of the Supreme Court is

Justice Harlan, who has been an eminent member of

that tribunal nearly thirty-three years. He has partici-

pated in the hearing of every one of the seventeen cases

relevant to the Sherman law which have yet been de-

cided by the Supreme Court, except the Bement case.

He delivered the opinion of the Supreme Court in the

Northern Securities case and in the Continental Wall

Paper case, in each of which the accused combination

was held to be illegal ; and he concurred in each of the

other eight cases in which similar decisions were ren-

dered; and he dissented from the decision which was

rendered by a majority of the Supreme Court in favor

of the defendants, in each of four of the seven cases in

which the defendants, though accused thereof, were not

found guilty of violating the Sherman law. His contri-

butions to the literature of the Sherman law, in the two

cases in which he delivered the opinion of the Supreme

Court, and in the four cases in which he dissented, are

extensive and learned and eloquent arguments in sup-

port of the validity and value and comprehensive scope

of that statute. No one who is acquainted with the gen-

eral subject, and who reads those contributions, can fail
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to conclude that Justice Harlan may be expected to give

his vote in the Supreme Court in favor of deciding the

Standard Oil case and the American Tobacco case

against those defendants.

The second Associate Justice of the Supreme Court is

Justice White, who has been a member of that tribunal

nearly seventeen years. He has participated in the hear-

ing of each one of the seventeen Sherman law cases

which have thus far been decided by that tribunal, ex-

cept the Bement case; but he did not deliver the opinion

of the court in any of those cases. He concurred with

the majority of the court in each of the seven cases,

except the Bement case, in which the defendants were

not found guilty of violating the Sherman law; and he

dissented from the decision of the majority of the court

in each of four of the ten cases in which that tribunal

held the accused combinations to be illegal; and in two

of those four cases he delivered elaborate dissenting

opinions.

His dissenting opinion in the Trans-Missouri case was

mainly founded upon his view that the Sherman law

should be construed as if the word "unreasonable" had

been inserted before the word "restraint" in the first

sentence of Section 1 of that statute, and upon his judg-

ment that the restraint of interstate trade and commerce

which was proved in that case, was not unreasonable.

His dissent in the Northern Securities case was chiefly

based upon the fact that no overt act was proved to have

been committed by the combination in that case, in pur-

suance of that plan of that combination, which if it had

been executed, would have operated to restrain inter-

state commerce. Neither of these reasons for deciding

in favor of the defendants can be applied to the Stand-

ard Oil case or to the American Tobacco case, for many,

if not all, of the restraints of interstate commerce,
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which are proved in the records of those cases, were

undeniably unreasonable. And the evidence in those

cases also proves the performance of many overt acts,

during many years, by the American Tobacco Company
combination and the Standard Oil combination, respec-

tively.

For these reasons it is quite safe to entertain and

express the expectation that Justice White will analyze

and consider the American Tobacco case and the Stand-

ard Oil case on the records in those cases, with an open

judicial mind, and without being even unconsciously in-

fluenced by the fact or by the purport of his dissenting

opinion in the Trans-Missouri case, or his dissenting

opinion in the Northern Securities case.

The third Associate Justice of the Supreme Court is

Justice McKenna, who has been one of the associate

justices of that court nearly thirteen years. He has par-

ticipated in the hearing of eleven of the seventeen cases

relevant to the Sherman law, which have heretofore been

decided by the Supreme Court ; but he did not deliver the

opinion of the court in any of those cases, though he

concurred in that opinion in all of them, except the Con-

nolly case. His dissenting opinion in that case is printed

on pages 565 to 571 of Volume 184 of the United States

Reports; but that dissenting opinion had no relevancy

to the Sherman law.

The judicial views of Justice McKenna, relevant to

the Sherman law, are to be deduced from the fact that

he concurred with the elaborate written opinions of the

court, which were delivered by Justice Harlan in the

Northern Securities case and in the Continental Wall

Paper case. The first of those great opinions is printed

on pages 317 to 360, inclusive, of Volume 193 of the

United States Reports; and the other one is printed on
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pages 254 to 267 of Volume 212 of the United States

Reports.

Inasmuch as Justice McKenna has always agreed with

Justice Harlan relevant to every Sherman law question

which they have both participated in hearing in the Su-

preme Court, and inasmuch as those questions include

those which are most analagous to the questions involved

in the Standard Oil case and the American Tobacco case,

no better forecast can be made of the view which Justice

McKenna will take in those cases, than to assume that he

will concur with Justice Harlan therein.

The fourth Associate Justice of the Supreme Court is

Justice Holmes, who has been upon that bench nearly

eight years. He has participated in the hearing of eight

of the seventeen cases relevant to the Sherman law,

which have now been decided by that tribunal; and. he

delivered the opinion of the court in four of those eight

cases; but he delivered elaborate dissenting opinions in

two of the other four. His views relevant to the Sher-

man law are therefore to be collected from six separate

official writings.

The first of those writings in his dissenting opinion in

the Northern Securities case; which opinion is printed

on pages 400 to 411 of Volume 193 of the United States

Reports. The second of those writings is that which rep-

resents the unanimous opinion of the court in the case

of Swift & Co. vs. the United States, which is printed

on pages 390 to 402 of Volume 196 of the United States

Reports. The third of those writings is that which rep-

resents the opinion of the court in the Chicago Board of

Trade case, which opinion is printed on pages 245 to 253

of Volume 198 of the United States Reports. The
fourth of those writings is that which represents the

unanimous opinion of the court in the Cincinnati Packet

Company case, which opinion is printed on pages 182 to
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186 of Volume 200 of the United States Reports. The
fifth of those writings is that which presents the opinion

of the court in the Chattanooga Foundry case, which

opinion is printed on pages 395 to 399 of Volume 203

of the United States Reports. And the sixth and last of

those writings is the dissenting opinion of Justice Holmes
in the Continental Wall Paper case, which opinion is

printed on pages 267 to 272 of Volume 212 of the United

States Reports.

That one of the official writings of Justice Holmes,

which has the most relevancy of any of them, to the

questions which are involved in the Standard Oil case

and in the American Tobacco case, respectively, is his

dissenting opinion in the Northern Securities case. In

that dissenting opinion he expressed his judicial approval

of .the decisions of the court in the Trans-Missouri case

and in the Joint Traffic Association case, both of which

had been rendered before he had become a member of

the United States Supreme Court. But he called atten-

tion to the fact that the contracts which were held to be

violative of the Sherman law in those cases, were con-

tracts between otherwise independent railroad companies,

by which they restricted their respective freedom as to

freight rates. Thereupon he distinguished between the

facts in those cases and the facts in the Northern Securi-

'ties case, by calling attention to the circumstance that in

the Northern Securities case, competition, instead of be-

ing ended by a special contract made for that purpose

only, was ended by a combination which established a

community of interest between its members, in all re-

spects whatever. According to this view of Justice

Holmes, the first sentence of Section 1 of the Sherman

law should be construed to mean that the only contracts,

combinations or conspiracies in restraint of interstate or

international commerce which it prohibits, are such as
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may be made between parties who are otherwise inde-

pendent of each other.

Inasmuch as this view was repudiated by the majority

of the Supreme Court in the Northern Securities case,

and therefore has never been clothed with the sanctity

of a judicial decision, there can be no impropriety in

saying in this place that whoever entertains this view,

must quite disregard the voluminous evidence in the

Congressional Record for the first session of the Fifty-

first Congress, which proves that the Sherman law was

intended by both houses of the Congress which enacted it,

to prohibit all contracts, combinations and conspiracies

in restraint of interstate or international commerce,

whether the parties to those contracts had any other

mutual relations or not. And there can be no impro-

priety in pointing out that the Holmes construction of

the first sentence of Section 1 of the Sherman law can-

not be expressed in words without amending the lan-

guage of that sentence at least to the extent of inserting

therein the words "between parties otherwise indepen-

dent" after the word "conspiracy." Furthermore, there

can be no wrong done by saying and showing that the

Holmes construction of Section 1 of the Sherman law

would exclude from its prohibitions so nearly all of the

combinations, contracts and conspiracies in restraint of

interstate or international commerce at which that section

was aimed by Congress, that it would be hardly worth

whilcj and indeed, would be unjustly discriminatory, to

retain that section upon the statute books any longer

if that construction were to prevail.

The fact that Justice Holmes in his dissenting opinion

in the Northern Securities case took the ground that he

did take, does not prove that he will take the same ground
in the Standard Oil case or in the American Tobacco
case. For even if he has not changed, and may never

change his own opinion upon the point, he knows that
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that opinion is contrary to what the Supreme Court de-

cided in the Northern Securities case, and he reahzes that

what the court decided in that case in 1904, is as bind-

ing upon him now, as he then said the still earlier de-

cisions of the Supreme Court in the Trans-Missouri case

,
and the Joint Traffic Association case were binding upon

him then.

The fifth Associate Justice of the Supreme Court is

Justice Day, who has been a member of that tribunal

more than seven years. He participated in hearing the

same eight Sherman law cases, in the hearing of which

Justice Holmes also participated, but he did not deliver

the opinion of the court in any of those cases, though he

concurred in the decision of the court in all of them

except one. That one was the Chicago Board of Trade

case, in which he dissented from the opinion of the court

which was delivered by Justice Holmes without stating

on what ground he dissented.

The opinions of Justice Day relevant to the Sherman

law, so far as they can be collected from the reports of

the Supreme Court, must therefore be collected from the

written opinions of that court in seven cases in which he

concurred, though he did not himself write any of those

opinions. Among those seven cases, those which are most

analogous to the Standard Oil case and the American

Tobacco case, are the Northern Securities case and the

Continental Wall Paper case, in both of which the opin-

ion of the court was delivered by Justice Harlan. /Those

two elaborate and learned opinions may therefore be

considered as representative of the relevant opinions of

Justice Day.

But Justice Day was one of the judges of the Circuit

Court of Appeals for. the Sixth Circuit for several years

prior to his appointment to the Supreme Court, and as

such he delivered an elaborate opinion of that tribunal

11
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relevant to the Sherman law in the case of the United

States vs. Chesapeake & Ohio Fuel Company and others,

115 Fed. Rep. 610. In tliat opinion, in speaking of the

Sherman law, he said: "Congress has seen fit to pro-

hibit all contracts in restraint of trade. It has not left to

the courts the consideration of the question whether such

restraint is reasonable or unreasonable, or whether the

contract would have been illegal at the common law or

not. The act leaves for consideration by judicial au-

thority, no question of this character, but all contracts

and combinations are declared illegal, if in restraint of

trade or commerce among the states."

This luminous statement written by Justice Day him-

self to express his opinion of the Sherman law, when

considered in connection with the great opinions of Jus-

tice Harlan in the Northern Securities case and in the

Continental Wall Paper case, in both of which Justice

Day concurred, will probably convince everybody who
carefully considers them all, in connection with the facts

in the Standard Oil case and in the American Tobacco

case, that Justice Day, as well as Justice McKenna, may

be expected to agree with Justice Harlan in respect of

the proper decision to be rendered in those two cases;

and that that agreement will constitute a joint opinion,

that both those cases ought to be decided in favor of the

United States and against the defendants.

The sixth active Associate Justice of the Supreme

Court is Justice Lurton, who was appointed by President

Taft in December, 1909, and who took his seat upon the

Bench on January 3, 1910. He did not participate in

hearing any of the seventeen Sherman law cases which

have heretofore been decided by the Supreme Court,

though he did participate in the first hearing of the

American Tobacco case in January, 1910, and the first

hearing of the Standard Oil case in March, 1910, both
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of which hearings, iiowever, have been set aside and
rendered non-effective by orders for rehearings.

The judicial opinions of Justice Lurton relevant to the

Sherman law, so far as they have been recorded, are to

be collected from certain decisions of the Circuit Court
of Appeals for the Sixth Circuit, which were rendered

when he was one of the judges of that tribunal from
1893 until 1910.

The first of those cases was the case of the United

States vs. Addyston Pipe & Steel Company and others,

85 Fed. Rep. 271. That case was decided on February

8, 1898, by the Circuit Court of Appeals for the Sixth

Circuit, when that court was being held by Justice Har-
lan and Judges Taft and Lurton. The elaborate opin-

ion of that court in that case was written by Judge Taft,

and is printed on twenty-five pages of Volume 85 of

the Federal Reporter, beginning with page 278, and

Judge Lurton concurred in that opinion. So also the

decision of the Circuit Court of Appeals in that case was

afterward affirmed by the Supreme Court of the United

States in 1899, in an opinion delivered by Justice Peck-

ham, and printed on twenty-three pages of Volume 175

of the United States Reports, beginning on page 226.

The written opinion of Judge Taft, in which Judge

Lurton thus concurred, and which was thus approved by

the Supreme Court, was and is strongly favorable to

enforcement of the Sherman law against any and every

association or combination or contract in restraint of in-

terstate commerce, no matter what excuse the parties to

such an association or combination may present to the

court for its existence or for their participation therein.

Moreover, the only noteworthy difference between the

facts in the Addyston case on the one hand, and the facts

in the Standard Oil case and the American Tobacco case

on the other hand, which can be plausibly invoked by the

attorneys for the defendants in those cases, as consti-
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tuting a reason for an opposite decision, consists in the

fact that the combination in the Addyston case was con-

fined to restraint of interstate commerce, whereas the

combination in the Standard Oil case and also that in the

American Tobacco case, is far more complete, and cov-

ers much other business also. But there is nothing what-

ever to be found in the judicial record of Justice L,urton

which indicates that he will ever give any judicial adher-

ence to the view that a guilty combination can be shown

to be innocent, by proving that in addition to violating a

certain law, it is also engaged in transacting some other

business which does not violate that law.

The second of the Sherman law cases, in the decision

of which Justice Lurton participated, when he was Judge

of the Circuit Court of Appeals for the Sixth Circuit,

was the case of Cravens vs. Carter-Crume Company, 92

Fed. Rep. 479, in which case the opinion of the court

was delivered by Judge Severens, and was concurred in

by Judge Lurton, and was to the eifect that the com-

bination whose doings were involved in the case, was

violative of the Sherman law.

The third case in the Circuit Court of Appeals for the

Sixth Circuit, which is representative of the view of Jus-

tice Lurton upon the Sherman law, is the case of the

United States vs. Chesapeake & Ohio Fuel Company and

others, 115 Fed. Rep. 610, wherein he concurred with

the opinion of that court, which was delivered in that

case by Judge Day, and which has lately been mentioned

as a part of the judicial record of Justice Day.

The fourth Lurton Sherman law case was the case of

the City of Atlanta vs. the Chesapeake Foundry & Pipe

Works and others, 127 Fed. Rep. 23. This was a case in

which Judge Lurton himself delivered the opinion of

the Circuit Court of Appeals for the Sixth Circuit, en-

forcing the Sherman law against a particular combination

in restraint of interstate commerce; and that decision
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was afterward affirmed by the Supreme Court, in an
opinion delivered by Justice Holmes in Volume 203 of

the United States Reports, beginning at page 395.

A fifth significant record of the judicial views of Jus-

tice Lurton upon the Sherman law, is to be found in

the opinion of the Circuit Court of Appeals for the Sixth

Circuit in the Continental Wall Paper case, which opin-

ion is printed on pages 946 to 953 of Volume 148 of the

Federal Reporter, and the decision that resulted from

which opinion was affirmed by the Supreme Court in the

opinion delivered by Justice Harlan, and printed on pages

254 to 267 of Volume 212 of the United States Reports.

In each of the last-mentioned five cases. Judge Lurton

either expressed or concurred in a judicial decision which

enforced the Sherman law against a particular combina-

tion in restraint of interstate commerce.

The last case in the Circuit Court of Appeals wherein

Judge Lurton rendered any decision relevant to the

Sherman law was the case of Bigelow vs. Calumet &
Hecla Mining Company, in which he delivered the opin-

ion of the Circuit Court of Appeals on February 18,

1909, and which opinion is printed on twenty pages of

Volume 167 of the Federal Reporter, beginning with

page 722. In that case the court found that the de-

fendants were not chargeable with any violation of the

Sherman law, because their doings were not proved to

relate to any interstate commerce.

Judge Lurton in that Calumet case explained that the

mere fact that one manufacturing company, through

stock ownership, controlled a competing manufacturing

company in the same state, was not enough to prove that

that control would be exercised in restraint of interstate

commerce; but that if the acquirement of that stock

control was a mere preparation for afterward doing

acts in restraint of interstate commerce, the courts might

be expected to interfere with the conduct thus resulting.
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Governor Hughes of New York was appointed by

President Taft in May, 1910, to be an Associate Justice

of the Supreme Court of the United States; and he is

expected to take the oath of that office, and to take his

seat upon the bench of that court on October 10, 1910.

Mr. Hughes has never yet had any occasion to take

any official action relevant to the Sherman law. But

when he was first candidate for Governor in 1906, he

made many speeches in which he frankly stated to the

people of New York what were his opinions upon a great

number of public subjects. Among the topics to which

he thus attended was the Sherman law. And he attended

to that subject, by saying that he believed in that law

and was in favor of its enforcement.

The supreme power in the United States is the Con-

gress of the United States. And the Congress of the

United States, after months of profound study of the

subject, enacted the Sherman law, with an approach to

unanimity which was never equalled in any other case

so complex and so important. That law has stood the

test of twenty years of strenuous litigation in every part

of the country, from one ocean to the other, and from

the northern lakes to the southern gulf. It embodies

the national will. It is "a rule of civil conduct pre-

scribed by the supreme power in the States, command-

ing what is right and prohibiting what is wrong." The

Supreme Court has no power to change that law. Its

constitutionality is already established by that tribunal.

Its construction was never difficult and will soon be

quite completed by that court. Only its application to

particular cases will then remain to be made.
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